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CITATION ON APPEAL.

LTnited States of America,

District of Oregon,—ss.

To Shope Brick Company, a Corporation, GREET-
ING:

WHEREAS, Roy Ward and Otto Peterson, Co-

partners doing business under the firm name of

Ward & Peterson, copartners, have lately appealed

to the United States Circuit Court of Appeals for

the Ninth Circuit from a decree rendered in the Cir-

cuit Court of the United States for the District of

Oregon, in your favor, and has given the security

required by law;

YOU ARE therefore, hereby, cited and admon-

ished to be and appear before said United States

Circuit Court of Appeals for the Ninth Circuit, at

San Francisco, California, within thirty days from

the date hereof, to show cause, if any there be, why

the said decree should not be corrected, and speedy
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justice should not be done to the parties in that be-

half.

GIVEN under my hand, at Portland, in said Dis-

trict, this 14th day of June, in the year of our Lord

one thousand nine hundred and twenty-four.

R. S. BEAN,
Judge.

Due service of the foregoing citation on appeal

is hereby admitted this 14th day of June, 1924.

EGBERT R. RANKIN,
Attorney for Shope Brick Company. [1*]

[Endorsed] : No. E-8661. 34-1. In the District

Court of the United States for the District of Ore-

gon. Shope Brick Company, a Corporation, Plain-

tiff, vs. Roy Ward and Otto Peterson, Individually,

and Roy Ward and Otto Peterson, Copartners, Do-

ing Business Under the Firm Name of Ward &
Peterson, Copartners, Defendants. Citation on Ap-

peal. U. S. District Court, District of Oregon. Filed

Jun. 1, 1924. G. H. Marsh, Clerk. [2]

In the District Court of the United States for the

District of Oregon.

July Term, 1923.

BE IT REMEMBERED, That on the 4th day of

August, 1923, there was duly filed in the District

Court of the United States for the District of Ore-

gon, a bill of complaint, in words and figures as

follows, to wit: [3]

*Page-number appearing at foot of page of original certified Tran-
script of Record.
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In the District Court of the United States for the

District of Oregon.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under

the Firm Name and Style of WARD &

PETERSON, Copartners,

Defendants.

BILL OF COMPLAINT.

To the Honorable Judges of the United States Dis-

trict €ourt for the District of Oregon.

The Shope Brick Company, an Oregon corpora-

tion, brings this, its bill of complaint, against Roy

Ward and Otto Peterson, individually and as co-

partners, and having cause of suit against said de-

fendants, complains and alleges as follows, to wit:

I.

The Shope Brick Company is a corporation or-

ganized under and existing by virtue of the laws

of the State of Oregon, with its principal office and

place of business located in the city of Portland,

county of Multnomah, State of Oregon; that Roy
Ward and Otto Peterson are residents of the city

of Portland, county of Multnomah, State and Dis-

trict of Oregon, and as partners have been and now
are engaged in the business of manufacturing ce-
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ment brick, both common and color faced, and

hearth tile at their plant at No. 1751 East 9th

Street, in the city of Portland, county of Mult-

nomah, State of Oregon, and have been operating

as a copartnership under the assumed name and

style of Ward & Peterson.

II.

That prior to the 9th day of October, 1909, David

F. Shope, then being a citizen of the United States,

residing at St. Paul, in the county of Ramsey, and

State of Minnesota, was the true, first sole and

original inventor or discoverer of certain [4] new

and useful improvements in processes or methods of

waterproofing cement blocks, not known or used by

others in this country, not patented or described

or illustrated in any printed publication in this

or any foreign country before his invention or dis-

covery thereof, or more than two years prior to his

hereinafter mentioned application for letters patent

of the United States therefor, and not in public

use or on sale for more than two years prior to said

application; which improvements had not been

abandoned; and that no application for letters pat-

ent of any foreign country for said invention or dis-

covery was filed by him or his legal representatives

or assigns more than twelve months prior to said

filing of the application therefor in the United

States.

III.

That on the 9th day of October, 1909, the said

David F. Shope, being then as aforesaid, the true,

first, sole and original inventor or discoverer of the
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said improvements in brick making, and being then

a citizen of the United States, made due applica-

tion in writing to the Commissioner of Patents of

the United States for the grant of letters patent

for the aforesaid improvements, and paid the fees

required by the law therefor, and duly complied in

all respects with all the conditions and require-

ments of then existing statutes of the United States

and the rules of the Patent Office of the United

States in such cases made and provided; and that

said application was known and described as serial

No. 521,796.

IV.

That prior to the 28th day of November, 1917,

David F. Shope, then being a citizen of the United

States, residing then at Portland, Oregon, was the

true, first, sole and original inventor or discoverer

of other certain new and useful improvements in

processes of waterproofing and ornamenting ob-

jects such as cement blocks, not known or used by

others in this country, not patented, [5] or de-

scribed, or illustrated in any printed publication in

this or any foreign country before his invention or

discovery thereof, or more than two years prior to

his hereinafter mentioned application for letters

patent of the United States therefor, and not in

public use or on sale for more than two years prior

to said application; which improvements had not
been abandoned ; and that no application for letters

patent of any foreign country for said invention
or discovery was filed by him or his legal repre-
sentatives or assigns, more than twelve months
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prior to said filing of the application therefor in the

United States.

V.

That on the 28th day of November, 1917, the said

David F. Shope, being then as aforesaid, the true,

first, sole and original inventor or discoverer of the

said improvements in processes of waterproofing

and ornamenting objects, and being then a citizen

of the United States, made due application in writ-

ing to the Commissioner of Patents of the United

States for the grant of letters patents for the afore-

said improvements, and paid the fees required by

the law therefor, and duly complied in all respects

with all the conditions and requirements of then

existing statutes of the United States and the rules

of the Patent Office of the United States in such

cases made and provided; and that said application

was known and described as serial No. 204,320.

VI.

That prior to the 13th day of June, 1917, David

F. Shope, then being a citizen of the United States,

residing at Portland, Oregon, was the true, first,

sole and original inventor or discoverer of certain

new and useful improvements in brick-making ma-

chines, not known or used by others in this country,

not patented, or described, or illustrated in any

printed publication in this or any [6] foreign

country before his invention or discovery thereof,

or more than two years prior to his hereinafter men-

tioned application for letters patent of the United

States therefor, and not in public use or on sale for

more than two years prior to said application;
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which improvements had not been abandoned; and

that no application for letters patent of any for-

eign country for said invention or discovery was

filed by him or his legal representatives or assigns

more than twelve months prior to said filing of the

application therefor in the United States.

VII.

That on the 13th day of June, 1917, the said

David F. Shope, being then as aforesaid, the true,

first, sole and original inventor or discoverer of

the said improvements in brick-making machines,

and being then a citizen of the United States, made

due application in writing to the Commissioner of

Patents of the United States for the grant of letters

patents for the aforesaid improvements, and paid

the fees required by the law therefor, and duly com-

plied in all respects with all the conditions and re-

quirements of then existing statutes of the United

States and the rules of the Patent Office of the

United States in such cases made and provided;

and that said application was known and described

as serial No. 174,511.

VIII.

That on the 28th day of February, 1911, upon due

proceedings and in full compliance with the statutes

of the United States in such cases made and pro-

vided, letters patent of the United States, bearing-

date on that day, and numbered 985,709, were issued

on said application serial No. 521,796, to said David

F. Shope, his heirs or assigns, under the seal of the

Patent Office of the United States; were signed by

the Commissioner of Patents; were recorded in the
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books of the Patent Office kept for that [7] pur-

pose; and were delivered to said David F. Shope,

for the term of seventeen years from the 28th day

of February, 1911, granting the exclusive right to

make, use and sell the said invention throughout

the United States and the territories thereof; and

the plaintiff prays that said letters patent may be

deemed and taken as part of this bill; and to the

original of the same, or a duly authenticated copy

thereof, ready in court to be produced, the plaintiff

prays leave to refer.

IX.

That by an instrument in writing, duly executed

and delivered on or about the day of May,

1911, and recorded in the United States patent office

on the 15th day of May, 1911, in Liber X86 of Trans-

fers of Patents, and for a valuable consideration, the

said David F. Shope sold and assigned the entire

right, title and interest in and to said letters patent

985,709, together with all the rights or causes of

action for any damages that may have accrued to

him by virtue of said letters patent or the infringe-

ment thereof, to the Shope Brick Company, of Port-

land, Oregon, a corporation of Oregon, the plaintiff

herein; and the plaintiff prays that said instrument

in writing may be deemed and taken as a part of

this bill, and to the original of the same, or to a

duly authenticated copy thereof, ready in court to

be produced, the applicant prays leave to refer.

X.

That by an instrument in writing duly executed

and delivered on or about the day of June, 1918,

and recorded in the United States patent office on
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the 18th day of June, 1918, in Liber B105 of Trans-

fers of Patents, and for a valuable consideration, the

said David F. Shope sold and assigned the entire

right, title and interest in and to said application,

serial No. 204,320, and the letters patent that might

be granted thereon, to the Shope [8] Brick Com-

pany of Portland, Oregon, the plaintiff herein, and

a corporation of Oregon; and the plaintiff prays

that said instrument in writing may be deemed and

taken as a part of this bill and the original of the

same, or to a duly authenticated copy thereof, ready

in court to be produced, the plaintiff prays leave

to refer.

XI.

That on the 25th day of June, 1918, upon due

proceedings had and in full compliance with the

•statutes of the United States in such cases made and

provided, letters patent of the United States, bear-

ing date on that day, and numbered 1,270,450, were

issued, on said application serial No. 204,320, to

said David F. Shope, his heirs or assigns, under the

seal of the Patent Office of the United States ; were

signed by the Commissioner of Patents; were re-

corded in the books of the Patent Office kept for

that purpose; and were delivered to said David F.

Shope, for the term of seventeen years from the

25th day of June, 1918, granting the exclusive right

to make, use and sell the said invention throughout

the United States and the territories thereof; and

the plaintiff prays that said letters patent may be

deemed and taken as part of this bill; and to

the original of the same, or a duly authenticated
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copy thereof, ready in court to be produced, the

plaintiff prays leave to refer.

XII.

That by an instrument in writing duly executed

and delivered on or about the day of ,

, and recorded in the United States Patent

Office on the 17th day of May, 1919, in Liber D107

of Transfers of Patents, and for a valuable con-

sideration, the said David F. Shope sold, and as-

signed the entire right, title and interest in and to

said application, serial No. 174,511, and the letters

patent that might be granted thereon, to the said

[9] Shope Brick Company, the plaintiff herein;

and the plaintiff prays that said instrument in

writing may be deemed and taken as a part of this

bill and to the original of the same, or to a duly

authenticated copy thereof, ready in court to be

produced, the plaintiff prays leave to refer.

XIII.

That on the 17th day of June, 1919, upon due

proceedings had and in full compliance with the

statutes of the United States in such cases made

and provided, letters patent of the United States

bearing date on that day, and numbered 1,306,977,

were issued on said application, serial No. 174,511

made by David F. Shope, to said Shope Brick 'Com-

pany of Portland, Oregon, under the seal of the

Patent Office of the United States; were signed by

the Commissioner of Patents; were recorded in the

books of the Patent Office kept for that purpose;

and were delivered to said Shope Brick Company,

its successors and assigns, for the term of seventeen
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years from the 17th day of June, 1919, granting the

exclusive right to make, use and sell the said in-

vention throughout the United States and the terri-

tories thereof; and the plaintiff prays that said

letters patent may be deemed and taken as part

of this bill; and to the original of the same, or a

.duly authenticated copy thereof, ready in court to

be produced, the plaintiff prays leave to refer.

XIV.

That the plaintiff has been ever since the respec-

tive dates of the said instruments in writing as-

signing said patent applications and said patents

to the plaintiff, and during the time of the infringe-

ment hereinafter complained of, and now is, the

sole and exclusive owner of said letters patent Nos.

985,709, 1,270,450 and 1,306,977, and is entitled to

all the. rights, interest and privileges accrued

thereby, and to all damages and profits for any

[10] and all infringements thereof.

XV.
That said defendants, well knowing the premises

and having had knowledge of the letters patent

No. 985,709, 1,270,450 and 1,306,977, and the rights

secured to your orator, as aforesaid, by contriving

to injure complainant and to deprive it of the bene-

fits and advantages which might and otherwise would

accrue unto complainant from said invention after

the issuing of the letters patent above described, and
after vesting of same in your complainant, as afore-

said, and before the commencement of this suit, did,

as your orator is informed and believes, without the

license and allowance and against the will of your

orator and in violation of complainant's rights and
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in infringement of the aforesaid letters patent,

within the District of Oregon, and particularly at

the plant of said defendants in the city of Portland,

county of Multnomah, State of Oregon, unlawfully

and wrongfully and in defiance of the rights of com-

plainant, manufacture and/or use and/or sell, and

are now continuing to manufacture, use and/or sell

and assist or aid others to use, and now continue to

use, aid, sell and/or assist others to use plaintiff's

said patented methods, apparatus, processes and

brick-making machines and faced brick and cement

blocks, all of which have been made according to and

contain said invention and patented processes, men-

tioned and described in said patents, or containing

or embodying or employing the improvements, or

substantial or material parts thereof in defiance of

the rights acquired by and secured exclusively to

your complainant by said patents.

XVI.
Said defendants have made and realized profits

and advantages from said acts and doings and but

for which said unlawful and wrongful acts of defend-

ants, the complainant would have made [11] ad-

ditional gains, profits and advantages from the use

of said patented improvements and would now be

enabled to use the same patented improvements with

greater profit and advantage, but to what extent and

how much exactly, your orator does not know and

prays a discovery thereof.

XVII.
Complainant has caused notice to be given to said

defendants of said infringements and of the rights

of your orator in the premises and requested them to

desist and refrain therefrom; but the said defend-
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ants have disregarded said notice and refused to de-

sist from said infringements, and are continuing to

use said new and useful invention and/or improve-

ments thereon.

XVIII.

Defendants are now making faced brick, which are

themselves and the means of making them are cov-

ered by patents hereinabove described, and now are

intending to and are making faced bricks other than

for your orator; and further the said defendants

have avowed that they intend to continue said in-

fringement by the making of said brick in other

sections of the State of Oregon, to wit, Astoria, and

in other sections of the United States, to wit, at

Longview, Washington; and the acts and doings

above described constitute a direct infringement of

the patents above mentioned; that in and by reason

of the above-described acts of said defendants, your

orator has been particularly damaged in the sum of

One Thousand Dollars ($1000.00).

WHEREFORE, inasmuch as your orator has no

adequate relief except in this court of equity, prays to

the end that defendants

(1) May, if they can show cause why the plaintiff

should not have the relief herein prayed, and shall

make full, true and perfect disclosure, answer and

discovery of all the matters aforesaid, [12] but

not under oath, answer under oath being expressly

waived, according to their best knowledge, remem-
brance, information and belief, as to the several mat-

ters herein set forth, as fully and particularly as if the

same were herein repeated paragraph by paragraph,

and the defendants interrogated thereon.
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(2) May be compelled, by decree of this honorable

Court, to account for and pa}r over unto the com-

plainant, all gains and profits as have accrued or

been earned or received by said defendants by rea-

son of said infringement of said patents, and all such

gains and profits as the complainant would have re-

ceived but for the said wrongful acts and doings of

said defendants, and all damages that the plaintiff

has sustained thereby in, to wit, the sum of $1000.00.

(3) That said brick now in defendants' possession

should be held and retained in the possession of the

Court to be either finally destroyed or placed in pos-

session of your orator.

(4) That said defendants and their agents, attor-

neys, servants, employees, and any and all persons

acting by, through or under said defendants or their

attorneys, may be perpetually enjoined and re-

strained by a decree of this Honorable Court from

directly or indirectly using or causing to be used,

any faced brick or devices or processes or structures

or methods embodying or employing or according to

the processes of said patented inventions or a sub-

stantial or material part thereof, or from infringing

upon or violating said letters patent.

(5) That said defendants may be enjoined and re-

strained pendente lite by a writ of provisional or

preliminary injunction, issuing out of and under the

seal of this Honorable Court, to the same purport

and tenor and effect as herein prayed for with re-

gard to said perpetual injunction.

(6) That this Honorable Court may increase the

actual [13] damages so assessed to a sum equal

to three times the amount so assessed under the cir-
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cumstances of the wilful and unjust infringements

by said defendants, as herein set forth ; and

(7) That said defendants may be decreed to pay

the costs and disbursements of this suit; and that

plaintiff may have such other, further and different

relief as to this Court may seem meet and just in

equity.

SHOPE BRICK COMPANY.
By D. F. SHOPE,

President.

ROBERT R. RANKIN,
Solicitor for Plaintiff.

Filed August 4, 1923. G. H. Marsh, Clerk. [14]

AND AFTERWARDS, to wit, on the 27th day of

August, 1923, there was duly filed in said court

an answer, in words and figures as follows, to

wit: [15]

In the District Court of the United States for the

District of Oregon.

IN EQUITY—No. E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-
ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under the

Firm Name and Style of WARD & PETER-
SON, Copartners,

Defendants.
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ANSWER.

The joint and several answers of the defendants

Roy Ward and Otto Peterson, individually and as

copartners, doing business under the firm name and

style of Ward & Peterson.

I.

The defendants admit that they are residents of

the city of Portland, county of Multnomah, State

and District of Oregon and as partners have been

and now are engaged in the business of manufactur-

ing cement brick, both common and color faced, and

hearth tile at their plant at No. 1751 East Ninth

Street in the city of Portland, county of Multnomah,

State of Oregon, and have been operating as a co-

partnership under the assumed name and style of

Ward & Peterson; but as to whether Shope Brick

Company is a corporation organized under and exist-

ing by virtue of the laws of the State of Oregon,

with its principal office and place of business located

in the city of Portland, County of Multnomah, State

of Oregon, the defendants are without knowledge.

II.

The defendants deny that prior to the 9th day of

October, 1909, or at any time, David F. Shope was

the true, first, sole or original inventor or discoverer

of any new or useful improvements in processes or

methods of waterproofing cement blocks, which were

not known or used by others in this country, or

which were not patented or described or illustrated

in any printed publication [16] in this or any

foreign country before the alleged invention or dis-

cover}^ thereof, or more than two years prior to the
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alleged application for letters patent of the United

States therefor, or which were not in public use or

on sale for more than two years prior to said appli-

cation; the defendants deny any knowledge as to

whether said alleged improvements had not been

abandoned; and the defendants deny that David F.

Shope was or has ever been the true or first or sole

or original inventor or discoverer of any new or use-

ful improvement whatsoever in processes or methods

of waterproofing cement blocks.

As to whether no application for letters patent of

any foreign country for said alleged invention or

discovery was filed by the said David F. Shope or his

legal representatives or assigns more than twelve

months prior to the filing of the application there-

for in the United States, the defendants have no

knowledge and therefore deny the same.

III.

'

The defendants deny that on the 9th day of Octo-

ber, 1909, or at any time, David F. Shope was the

true, first, sole, or original inventor or discoverer of

any improvements whatsoever in brick making, and

deny that said David F. Shope on the 9th day of

October, 1909, or at any time, made any application

in writing or otherwise to the Commissioner of Pat-

ents of the United States or otherwise for the grant

of letters patent for any improvements in processes

or methods of waterproofing cement blocks or for

any improvements in brick making.

The defendants admit that said David F. Shope,

on the 9th day of October, 1909, made application

lor letters patent of the United States for alleged

improvements in methods of waterproofing cement

blocks and that said application was known and de-
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scribed as serial No. 521796, but as to whether the

said David F. [17] Shope paid the fees required

by law therefor, the defendants have no knowledge

;

the defendants deny that in making or filing said

application, serial No. 521,796, the said David F.

Shope duly or at all complied with the conditions

or requirements of the then existing statutes of the

United States or the rules of the Patent Office of the

United States.

IV.

The defendants deny that, prior to the 28th day

of November, 1917, or at any time, David F. Shope

was the true, first, sole, or original inventor or dis-

coverer of any new or useful improvements in pro-

cesses of waterproofing or ornamenting objects such

as cement blocks, which were not known or used

by others in this country, or which were not patented

or described or illustrated in any printed publication

in this or any foreign country prior to the alleged

invention or discovery thereof, or more than two

years prior to the application for letters patent of

the United States therefor, or which were not in

public use or on sale for more than two years prior

to said application ; the defendants deny any knowl-

edge as to whether said alleged improvements had

not been abandoned; and the defendants deny that

David F. Shope was or has been at any time the true

or first or sole or original inventor or discoverer of

any new or useful improvements in processes of

waterproofing or ornamenting objects or objects

such as cement blocks.

As to whether no application for letters patent of

any foreign country for said alleged invention or

discovery in processes of waterproofing and oma-
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menting objects such as cement blocks was filed by

the said David F. Shope or his legal representatives

or assigns more than twelve months prior to the

filing of the said alleged application therefor in the

United States, the defendants have no knowledge

and therefore deny the same. [18]

V.

The defendants deny that on the 28th day of No-

vember, 1917, or at any other time, David F. Shope

made any application in writing or otherwise to the

Commissioner of Patents of the United States, or

otherwise, for the grant of letters patent for any

improvement in processes of waterproofing or orna-

menting objects or objects such as cement blocks.

The defendants admit that the said David F.

Shope, on the 29th day of November, 1917, made
application for letters patent of the United States

for alleged improvements in processes of water-

proofing and ornamenting objects such as cement

blocks, and that said application was known and
described as serial No. 204,320, but as to whether the

said David F. Shope paid the fees required by law

therefor the defendants are without knowledge ; the

defendants deny that David F. Shope in making or

filing said application, serial No. 204,320, duly or at

all complied with the conditions or requirements of

the then existing statutes of the United States or the

rules of the Patent Office.

VI.

The defendants deny that prior to the 13th day of

June, 1917, or at any other time, David F. Shope
was the true, first, sole, or original inventor or dis-

coverer of any new or useful improvements in brick-

making machines, which were not known or used by



20 Roy Ward and Otto Peterson

others in this country, or which were not patented

or described or illustrated in any printed publication

in this or any foreign country before his alleged

invention or discovery thereof, or more than two

years prior to his alleged application for letters pat-

ent of the United States therefor, or which were not

in public use or on sale for more than two years

prior to said alleged application; the defendants

deny any knowledge as to whether said alleged im-

provements had not been abandoned; and the de-

fendants deny that [19] David F. Shope was or

has been at any time the true or first or sole or origi-

nal inventor or discoverer of any new or useful im-

provements in brick-making machines.

As to whether no application for letters patent of

any foreign country for said alleged invention or

discovery of improvements in brick-making ma-

chines was filed by the said David F. Shope, or his

legal representatives or assigns, more than twelve

months prior to said application therefor in the

United States, the defendants have no knowledge

and therefore deny the same.

VII.

The defendants den}' that on the 13th day of June,

1917, or at any other time, David F. Shope made any

application in writing or otherwise to the Commis-
sioner of Patents of the United States or otherwise

for the grant of letters patent for any improvements

in brick-making machines.

The defendants admit that said David F. Shope,

on the 13th day of June, 1917, made application for

letters patent of the United States for alleged

improvements in brick-making machines and that

said application was known and described as
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serial No. 174,511, but as to whether the said

David F. Shope paid the fees required by law there-

for the defendants are without knowledge; the de-

fendants deny that in making or tiling application,

David F. Shope duly or at all complied with the

conditions or requirements of the then existing stat-

utes of the United States, or the rules of the Patent

Office of the United States, in such cases made and

provided.

VIII.

The defendants admit that on the 28th day of Feb-

ruary, 1911, letters patent of the United States bear-

ing date on that day and numbered 985,709 were

issued on said application serial No. 521,796 to David

F. Shope ; the defendants deny that said letters pat-

ent [20] were issued upon due proceedings or in

full or any compliance with the statutes of the

United States in such cases made and provided ; but

as to whether said letters patent were issued under

the seal of the Patent Office of the United States

or were signed by the Commissioner of Patents, or

were recorded in the books of the Patent Office kept

for that purpose, or were delivered to said David F.

Shope for the term of 17 years, or for any other

term, the defendants have no knowledge and there-

fore deny the same.

The defendants den}' that any valid letters patent

were issued or delivered to the said David F. Shope

at an}^ time, on said application serial No. 521,796

or otherwise, and in regard thereto the defendants

allege that said alleged letters patent No. 985,709 at

the time they were issued were and ever since have

been and now are null and void ; and the defendants

deny that said alleged letters patent No. 985,709
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granted the exclusive or any right to make or use

or sell the alleged invention or discovery mentioned

therein throughout the United States or the territo-

ries thereof or in any part thereof or in the State

of Oregon or in the State of Washington.

IX.

The defendants have no knowledge as to whether

the said David F. Shope at any time sold or assigned

to the complainant herein the entire or any right,

title or interest of the said David F. Shope in or to

said letters patent No. 985,709 or all or any of the

alleged right or alleged cause of action for damages

that may have accrued to said David F. Shope by

virtue of said letters patent or alleged infringements

thereof; and the defendants further deny that the

complainant has ever become or now is the owner of

any rights whatsoever under and by virtue of the

said letters patent No. 985,709.

X.

As to whether at any time the said David F. Shope

sold [21] or assigned the entire or any right, title

or interest in and to said application serial No. 204,-

320, or the letters patent that might be granted

thereon to the complainant herein, the defendants

have no knowledge and therefore deny the same.

XI.

The defendants admit that on the 25th day of

June, 1918, letters patent of the United States bear-

ing date on that day and number 1,270,450 were is-

sued on said application serial No. 204,320 to David F.

Shope; the defendants deny that said letters patent

were issued upon due proceedings or in full or any

compliance with the statutes of the United States

in such cases made and provided; but as to whether
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the said letters patent were issued under the seal of

the Patent Office of the United States, or were signed

by the Commissioner of Patents, or were recorded

in the books of the Patent Office kept for that pur-

pose, or were delivered to the said David P. Shope

for the term of 17 years, or for any other term, from

the 25th day of June, 1918, the defendants have no

knowledge and therefore deny the same.

The defendants deny that any valid letters patent

were issued or delivered to the said David P. Shope

at any time on said application serial No. 204,320 or

otherwise; and in regard thereto the defendants al-

lege that said letters patent No. 1,270,450 at the time

they were issued were and ever since have been

and now are null and void ; and the defendants deny

that said alleged letters patent No. 1,270,450 granted

the exclusive or any right to make or use or sell the

alleged invention throughout the United States or

the territories thereof, or in any part thereof, or in

the State of Oregon or in the State of Washington.

XII.

As to whether at any time the said David F. Shope

sold or assigned to the complainant the entire or

any right, title or [22] interest in or to said ap-

plication serial No. 174,511 or to the letters patent

that might be granted thereon, the defendants have

no knowledge and therefore deny the same.

XIII.

The defendants admit that on the 17th day of

June. 1919, letters patent of the United States,

bearing date on that day and numbered 1,306,977

were issued on application serial No. 174,511 to the

complainant; the defendants deny that said letters

patent were issued upon due proceedings had or in
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full or any compliance with the statutes of the

United States in such cases made and provided;

but as to whether said letters patent were under

the seal of the Patent Office of the United States,

or were signed hy the 'Commissioner of Patents, or

were recorded in the books of the Patent Office kept

for that purpose, or were delivered to the complain-

ant, its successors or assigns, for the term of 17

years, or for any other term, from the 17th day of

June, 1919, the defendants have no knowledge.

The defendants deny that any valid letters patent

were issued or delivered to the complainant or to

any other person on said application serial No. 174,-

511 or otherwise, and in regard thereto the defend-

ants allege that said letters patent No. 1,306,977 at

the time they were issued were and ever since have

been and now are null and void ; and the defendants

deny that said alleged letters patent No. 1,306,977

granted the exclusive or any right to make or use

or sell the said alleged invention throughout the

United States or the territories thereof, or in any

part thereof or in the State of Oregon, or in the

State of Washington.

XIV.

As to whether the complainant has been at any

time or is now the sole or exclusive owner of said

alleged letters patent No. 985,709, No. 1,270,450

and No. 1,306,977, or either or any thereof, [23]

or of any right, title or interest therein, the defend-

ants have no knowledge and therefore deny the

same.

The defendants deny that the complainant is en-
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titled to any rights, interest or privileges under or

accrued under said alleged letters patent or any

thereof or to any damages or profits for any in-

fringements thereof.

XV.
The defendants deny that they or either of them

have at any time infringed or now are infringing

on the alleged letters patent mentioned in complain-

ant's bill, or any thereof, or on the pretended rights

of complainant thereunder in the District of Oregon

or in or at any other place.

The defendants deny that they or either of them

have had at any time or now have any knowledge

of any rights secured to the complainant by reason

of the said alleged letters patent, and deny that the

defendants or either of them have contrived at

any time to injure the complainant or to deprive it

of any benefits or advantages which might or would

or could accrue unto complainant from said al-

leged patents or said alleged inventions.

The defendants deny that they or either of them

have in violation of any rights of complainant or

in any infringement of the aforementioned letters

patent, within the District of Oregon or at the defend-

ant's plant in the city of Portland, or in or at any

other place whatsoever, manufactured or used or

sold or assisted or aided others to use any of com-

plainant's alleged patented methods, apparatus,

process, brick-making machines, or faced bricks or

cement blocks, or any patent methods or processes

of the complainant whatsoever ; the defendants deny

that they or either of them are now continuing to
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manufacture, use, or sell, or are continuing to as-

sist or aid others to use any of complainant's al-

leged patented methods, apparatus, processes, brick-

making machines, [24] or faced bricks or cement

blocks or any of complainant 's alleged patent meth-

ods or processes whatsoever; the defendants deny

that they or either of them have at any time manu-

factured or used or sold or aided or assisted others

to use any of complainant's alleged patent methods,

apparatus, processes, brick-making machines, or

faced brick or cement blocks, any of which have

been made in any manner according to or which con-

tain any alleged inventions or patented processes

mentioned or described in the patents mentioned

in complainant's bill, or containing or embodying

or employing any of the improvements or substan-

tial or material parts thereof, in defiance of any

rights acquired by and secured to the complainant

by said patents, or otherwise.

XVI.

The defendants deny that they or either of them

have made or realized any profits or advantages

whatsoever from the alleged or any infringement

of complainant's alleged patents or either or any

thereof; the defendants deny that but for any acts

of the defendants or either of them the complainant

would have made additional gains or profits or ad-

vantages from the use of the alleged patented im-

provements mentioned in its bill of complaint; and

the defendants deny that but for any acts of theirs

the complainant would now be enabled to use the

alleged patented improvements with greater or

any profits or advantage.
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XVII.

The defendants admit that the complainant has

attempted to force the defendants to desist and re-

frain from engaging in the business now conducted

by the defendants in the city of Portland and that

the defendants have disregarded said notice, but the

defendants deny that they or either of them have

used at any time or are continuing to use any new

or useful inventions or improvements belonging

to complainant or any other person. [25]

XVIII.

The defendants admit that they are now making

faced brick and are intending to continue to make

faced brick, but the defendants deny that any faced

brick made or intended to be made by them were

or are or will be covered by any of the patents set

forth in complainant's bill or by any other patents

whatsoever; the defendants deny that the means of

making their faced brick are covered by any of the

patents mentioned in complainant's bill; the de-

fendants deny that they or either of them intend

to infringe at any place any patent rights belong-

ing to complainant or to any other person or that

they have avowed that they intend so to do; the

defendants deny that any acts or doings of theirs

or either of them constitute a direct or any in-

fringement of the patents mentioned in complain-

ant's bill; the defendants deny that the complain-

ant has by any acts of theirs or either of them in

any manner been damaged in the sum of $1000.00,

or in any other sum whatsoever.

XIX.

And defendants further answering, deny that
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David F. Shope was the true, original or first in-

ventor or discoverer of the alleged improvements

in processes or methods of waterproofing cement

blocks covered by said patent No. 985,709; and they

further aver that said methods and processes and

alleged improvements in said patent described were

not an invention or discovery when produced by

said David P. Shope and that they were not novel

or new at that time and that in the state of the art

or subject then existing it required not invention

but only mechanical skill to produce said alleged

improvements, and the same when produced by the

said David P. Shope were not patentable, and were

devoid of patentable novelty.

XX.
And defendants further answering, deny that

David F. [26] Shope was the true, original or

first inventor or discoverer of the alleged improve-

ments in processes of waterproofing and ornament-

ing objects or objects such as cement blocks, cov-

ered by said patent No. 1,270,450; and the defend-

ants aver that said methods, processes, and alleged

improvements in said patent described were not

an invention or discovery when produced by said

David P. Shope and that they were not novel or

new at that time and that in the state of the art

or subject then existing it required not invention, by

only mechanical skill to produce said alleged im-

provements, and the same when produced by the

said David P. Shope were not patentable and were

devoid of patentable novelty.

XXI.

And defendants further answering deny that



vs. Shope Brick Company. 29

David F. Shope was the true, original or first in-

ventor, or discoverer of the alleged improvements

in brick making machines, covered by said patent

No. 1,306,977 ; and the defendants aver that said de-

vice and alleged improvements in said patent de-

scribed were not an invention or discovery when

produced by said David F. Shope and that they

were not novel at that time and that in the state of

the art or subject then existing it required not inven-

tion but only mechanical skill to produce the same,

and that the same when produced by said David F.

Shope were not patentable and were void of pat-

entable novelty.

That said alleged improvements in said patent

No. 1,306,977 concerns an art or subject which was

highly developed before said David F. Shope en-

tered the field thereof with his alleged improve-

ment, as shown by various patents of the United

States duly published; that defendants1 are in-

formed and believe and therefore aver that among
said patents issued prior to the issuance of patent

No. 1,306,977 were patents issued on January 24?

1905, February 14, 1905, November 7, 1905, and

January 29, 1907; that information [27] con-

cerning said previous patents has not come to de-

fendants in time to set forth the details thereof in

this answer, but the defendants are causing due
search to be made and will disclose the same by
amendment to this answer, or otherwise, as the

Court may determine, upon having ascertained the

same. Therefore, if the alleged improvements of

said David F. Shope did constitute any invention
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it was of a very narrow, specific and limited charac-

ter, and must be construed accordingly in order not

to encroach upon the rights which were vested in

the general public prior to and at the time said

David F. Shope entered the field of said art or

subject.

WHEREFORE, the defendants pray that the

bill of complaint herein be dismissed, and that they

recover from complainant their costs and disburse-

ments.

ROY WARD,
OTTO PETERSON,

Defendants.

COLLIER, COLLIER & BERNARD,
E. J. BERNARD,

Solicitors for Defendants.

Filed August 27, 1923. G. H. Marsh, Clerk.

[28]

AND AFTERWARDS, to wit, on the 5th day of

December, 1923, there was duly filed in said court

an amendment to answer, in words and figures

as follows, to wit: [29]
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In the District Court of the United States for the

District of Oregon.

IN EQUITY —E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individ-

ually, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under

the Firm Name and Style of WARD &
PETERSON, Copartners,

Defendants.

AMENDMENT OF ANSWER.

Now come the defendants, Roy Ward and Otto

Peterson, individually, and as copartners, doing

business under the firm name and style of Ward
and Peterson, and, by leave of the Court first had and

obtained, amend their joint and several answer by

striking out the last paragraph on page 13 of said

answer after sentence ending line 11 on said page,

and adding the following matter to wit:

XXII.

Defendants are informed and believe and there-

fore allege that the said David F. Shope was not

the original or first inventor or discoverer of the

invention purporting to be covered by the said

letters patent, or of any material or substantial

parts thereof, and that the same, or material or

substantial parts thereof had been described and
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illustrated in printed publications and patents

prior to the date of the supposed invention of the

said David F. Shope, and more than two years

prior to his application for letters patent.

Defendants specify instances of such prior pub-

lication as follows, to wit: [30]

PUBLICATIONS ANTICIPATORY OF
AFORESAID PATENT IN SUIT,
NAMELY, NUMBERED 985,709, ISSUED
FEBRUARY 28, 1911, TO DAVID F.

SHOPE.
UNITED STATES LETTERS PATENT.

No. 115,475 issued May 30, 1871, to William

Wheeler Hubbell.

No. 461,890 issued October 27, 1891, to George

Richardson.

No. 518,239 issued April 17, 1894, to Edward Goode.

No. 527,416 issued October 16, 1894, to Antonio

Federici.

No. 531,842 issued January 1, 1895, to William J.

Haddock.

No. 587,484 issued August 3, 1897, to Johann Jung-

bluth.

No. 624,563 issued May 9, 1899, to Charles W.
Stevens.

No. 692,644 issued February 4, 1902, to Frederic

M. Emerson.

No. 703,644 issued July 1, 1902, to Edward Davies.

No. 723,281 issued March 24, 1903, to William E.

Jaques.

No. 748,611 issued January 5, 1904, to William E.

Jaques.
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No. 751,089 issued February 2, 1904, to Frederick A.

Malette.

No. 777,073 issued December 13, 1904, to Earl A.

Brownson.

No. 814,358 issued March 6, 1906, to James J. Cox.

No. 818,286 issued April 17, 1906, to William Por-

ten.

•No. 829,249 issued August 21, 1906, to George H.

Bartlett.

No. 833,952 issued October 23, 1906, to George

Brown.

No. 850,670 issued April 16, 1907, to Timothy W.
McClenahan.

No. 886,124 issued April 28, 1908, to John C. Hen-

derson.

No. 958,194 issued May 17, 1910, to Augustus O.

Thomas.

BRITISH LETTERS PATENT.

No. 2242, issued to Edward Butler, June 5, 1878.

No. 6952, issued to Kellner, May 6, 1890.

PUBLICATIONS ANTICIPATORY OF
AFORESAID PATENT IN SUIT,

NAMELY, NUMBER 1,270,450, ISSUED
JUNE 25, 1918, TO DAVID F. SHOPE.
UNITED STATES LETTERS PATENT.

No. 115,475, issued May 30, 1871, to William

Wheeler Hubbell.

No. 703,644, issued July 1, 1902, to Edward Davies.

No. 818,286, issued April 17, 1906, to William Por-

ten.

No. 833,952, issued October 23, 1906, to George

Brown.
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No. 954,694, issued April 12, 1910, to Henry Des-

borough Phillips.

No. 985,709, issued February 28, 1911, to David F.

Shope.

No. 1,160,708, issued November 16, 1915, to Gaulo-

scher and Stacy.

PUBLICATIONS ANTICIPATORY OF
AFORESAID PATENT IN SUIT,

NAMELY, NUMBER 1,306,977, ISSUED
JUNE 17, 1919, TO DAVID F. SHOPE.

UNITED STATES LETTERS PATENT.
All those cited by the Patent Office as set forth in

the file wrapper and contents of the said patent,

and particularly, No. 804,169, issued November 7,

1905, to William Porten, and other prior patents

and publications which these defendants crave leave

to produce at any hearing of this case, upon proper

notice and supplemental pleadings, as soon as they

are more fully [31] informed in the premises.

XXIII.

Defendants allege that the letters patent sued

upon are, in all respects material to this cause,

invalid for want of patentable invention.

WHEREFORE, these defendants, having fully

answered to the said bill of complaint in so far as

they are advised the same is material or necessary

to be answered unto, deny that the said plaintiff

is entitled to the relief or any part thereof in the

said bill of complaint demanded, or any relief

whatsoever, and pray to be hence dismissed with

their reasonable charges in this behalf most wrong-
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fully sustained, and such other relief as the Court

may deem just and equitable.

ROY WARD,
OTTO PETERSON,
WARD & PETERSON,

Defendants.

By ATKINS & ATKINS,
Attorneys.

Filed December 5, 1923. G. H. Marsh, Clerk.

[32]

AND AFTERWARDS, to wit, on the 13th day of

May, 1924, there was duly filed in said court

a stipulation relative to exhibits to be used at

the trial, in words and figures as follows, to wit

:

[33]

In the District Court of the United States for the

District of Oregon.

IN EQUITY.—E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under

the Firm Name and Style of WARD &
PETERSON, Copartners,

Defendants.
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STIPULATION BE EXHIBITS TO BE USED
AT TRIAL.

The following stipulation is 'hereby entered into

by and between counsel for the respective parties.

First. That at the trial of this cause printed,

photostat, or lithographed copies of all reference

patents, domestic or foreign, furnished by the

United States Patent Office, and pleaded or intro-

duced to illustrate the prior art, to define the scope

of the patent, shall be accepted in evidence with-

out certification, when offered by either party, with

the same force and effect as if they had been cer-

tified, subject only to proof of inaccuracy, if any,

and to their competency and relevancy.

Second. That the defendants shall be permitted

for the purpose of demonstration only in this case,

to make bricks or the like which they are enjoined

by order of this Court from making, and that the

making of such bricks or the like shall not be held

to constitute a violation of the preliminary injunc-

tion heretofore issued by the Court in this case.

ROBERT R. RANKIN,
Attorney for Plaintiff.

ATKINS & ATKINS,
Attorneys for Defendants.

Approved this 13th day of May, 1924.

CHAS. E. WOLVERTON,
Judge.

Filed May 13, 1924. G. H. Marsh, Clerk. [34]
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AND AFTERWARDS, to wit, on Tuesday, the

13th day of May, 1924, the same being the

62d judicial day of the regular March term

of said court—Present, the Honorable

CHARLES E. WOLVERTON, United States

District Judge, presiding—the following pro-

ceedings were had in said cause, to wit: [35]

In the District Court of the United States for the

District of Oregon.

No. E.—8661.

May 13, 1924.

SHOPE BRICK COMPANY
vs.

ROY WARD and OTTO PETERSON.

MINUTES OF COURT—MAY 13, 1924—MO-
TION FOR ORDER RE STIPULATION.

Now at this day comes the plaintiff by Mr. R. R.

Rankin, of counsel, and submits to the Court a

stipulation signed by attorneys for the respective

parties hereto, and moves the Court for an order

in accordance with said stipulation. Upon con-

sideration whereof,

IT IS ORDERED that at the trial of this cause

printed, photostat, or lithographed copies of all

reference patents, domestic or foreign, furnished

by the United States Patent Office, and pleaded

or introduced to illustrate the prior art, to define

the scope of the patent, shall be accepted in evi-
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dence without certification, when offered by either

party, with the same force and effect as if they had

been certified, subject only to proof of inaccuracy,

if any, and to their competency and relevancy; and

that the defendants shall be permitted for the pur-

pose of demonstration onty in this case, to make

bricks or the like which they are enjoined by the

order of this Court from making, and that the mak-

ing of such bricks or the like shall not be held to

constitute a violation of the preliminary injunc-

tion heretofore issued by the Court in this case.

CHAS. E. WOLVERTON,
Judge.

Filed May 13, 1924. G. H. Marsh, Clerk.

[35i/
2 ]

AND AFTERWARDS, to wit, on the 9th day of

June, 1924, there was duly filed in said court

an opinion, in words and figures as follows,

to wit: [36]

In the District Court of the United States for the

District of Oregon.

No. E.—8661.

SHOPE BRICK COMPANY,
Complainant,

vs.

ROY WARD and OTTO PETERSON,
Defendants.
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Portland, Oregon, June 9, 1924.

OPINION.

R. S. BEAN, District Judge (Oral).

This is a suit for infringement of patent issued

to plaintiff's assignee in February, 1911. The patent

covers a process for waterproofing cement brick or

cement blocks, and consists of the covering of the

face of the block with water, then applying pure

cement and by agitating forcing the solution or mix-

ture into the pores of the block, thus making it

waterproof.

There are two questions raised by the defendant:

First, that they have not infringed this patent, and

second, that the plaintiff was not the original in-

ventor of the patent process. Now, as far as the

first question is concerned, there is, in my judgment,

no room for controversy about the infringement.

The process used by the defendant was substantially

the same as that covered by the patent, so if the pat-

ent is valid there is in my judgment no question

about the infringement.

Now, the patent is the first one issued covering

this method or this process. There were prior pat-

ents issued for covering cement blocks with cement,

but it was either under pressure or by simple dip-

ping, but the process described in plaintiff's patent

is not anywhere disclosed directly by the prior art,

and the rule is that the granting of a patent is prima

facie evidence that the patentee is the first inventor,

and of its novelty, and the burden of proof is on

one who assails the patent for want of novelty, and
many authorities have stated that every reasonable

doubt should be resolved against him. Now, in view
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of that rule as I interpret this record, it has not

been shown clearly that the patentee was not the

original and first inventor of this process, and for

that reason it seems to me that the plaintiff is en-

titled to the relief demanded in his prayer.

Filed June 9, 1924. G. H. Marsh, Clerk. [36i/
2 ]

AND AFTERWARDS, to wit, on Monday, the

9th day of June, 1924, the same being the 84th

judicial day of the regular March term of said

Court—Present, the Honorable ROBERT S.

BEAN, United States District Judge, presid-

ing—the following proceedings were had in said

cause, to w7it: [37]

In the District Court of the United States for the

District of Oregon.

No. E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under the

Firm Name of WARD & PETERSON,
Copartners,

Defendants.
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MINUTES OF COURT—JUNE 9, 1924—DE-
CREE.

At the March Term of the District Court of the

United States for the District of Oregon, held

at the United States Courtroom, in the City of

Portland, State of Oregon, on the 27th day of

May, 1924—Present : Honorable ROBERT S.

BEAN, District Judge.

This cause came on to be heard at the March term

of the said court on the 27th day of May, 1924, and

was continued to and concluded upon the 28th day

of May, 1924, and thereafter continued until the

present date under advisement, and thereupon, under

consideration thereof, it was

ORDERED, ADJUDGED AND DECREED as

follows

:

That letters patent No. 985,709, entitled, method

of waterproofing cement blocks, granted and issued

on the 28th day of February, 1911, to David F, Shope,

and referred to in the bill of complaint herein, is

good and valid as respects all of the specifications

thereof.

That said David F. Shope was the first, true, sole

and original inventor and discoverer of each and all

of the claims mentioned and described in the said

patent No. 985,709.

That the said inventions as described in said

claims were new and useful inventions that were

neither known nor used by others in this or any for-

eign country before the invention and discovery

thereof by the said David F. Shope, and which were

never patented or described in this or any foreign

country before the invention and discovery thereof by



42 Roy Ward and Otto Peterson

the said David F. S'hope, or more than two years be-

fore the application for the United States [38] let-

ters patent therefor, and at the time of the applica-

tion for United States letters patent therefor, the

same had not been in public use or on sale.

That before the infringements complained of in

the bill of complaint, the Shope Brick Company, a

corporation organized under and existing by virtue

of the laws of the State of Oregon, had become and

was and still is the sole owner of said Patent No.

985,709, as alleged in the bill of complaint, by as-

signment duly recorded in the Patent Office of the

United States; that all of the inventions and im-

provements mentioned and described in the patent

No. 985,709 have been and are now used by the com-

plainant and also by the defendants in the infringe-

ment complained of in said bill of complaint.

That said defendants Roy Ward and Otto Peter-

son, individually, and Roy Ward and Otto Peterson,

copartners, doing business under the firm name and

style of Ward & Peterson, copartners, infringed

upon said letters patent No. 985,709, and upon the

exclusive rights of the complainant under the same

;

that is to say, by making, using and selling blocks,

bricks and artificial structures embodying the inven-

tions and improvements patented as aforesaid and

as charged in the bill of complaint.

And it is further ordered, adjudged and decreed

that complainant does recover of the defendants the

profits, gains and advantages which the said defend-

ants, or either of them, have received or made, or

which have arisen or accrued to them, or either of

them, in their individual or partnership capacity

by the manufacture, use or sale of the said bricks
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or blocks or artificial structures, processed in the

manner described in and in violation of the said let-

ters patent, since the 1st day of January, 1923 ; and

that the complainant does recover the damages re-

sulting from said infringement. [39]

And it is further ordered, adjudged and decreed

that complainant does recover of the defendants its

costs, charges and disbursements in this suit to be

taxed.

And it is further ordered, adjudged and decreed

that it be referred to Robert Maguire as Master in

Chancery, his experience in such matters being

found by the Court sufficient reason for such ap-

pointment, to ascertain, take and state, and report

to the Court, an account of the number of bricks,

blocks and artificial structures embodying the said

inventions and improvements and each thereof, de-

scribed and secured in said letters patent, made,

used, or sold by said defendants; and also the gains,

profits and advantages which the said defendants

have received or which have arisen or accrued to

them, or either of them, since the 1st day of Janu-

ary, 1923, from infringing the said exclusive rights

of said complainant by the manufacture, use or sale

of the said inventions and improvements in the said

letters patent, and the damages which the complain-

ant has suffered by said infringements.

And it is further ordered, adjudged and decreed

that the complainant, on such accounting, have the

right to cause the examination of said defendants,

or either of them, ore tenus, or otherwise; and also

the production of the books, vouchers or documents

of the said defendants; and that they and each of
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them attend for such purpose before the said Mas-

ter in Chancery as the said Master shall direct.

And it is further ordered, adjudged and decreed

that a perpetual injunction be issued in this suit

against the said defendants and each of them, re-

straining them, their agents, clerks, servants, or all

claiming by, through or under them, from making

or selling, or in any way using or disposing of

bricks, blocks, or artificial structures, embracing the

inventions or improvements described in said letters

patent, pursuant to the prayer of the [40] said

bill of complaint.

And jurisdiction is hereby retained for the pur-

pose of making and enforcing any additional order

or orders as may be deemed necessary relative to

this suit, and to enforce compliance to this decree.

Dated at Portland, Oregon, this 9th day of June,

1924.

R. S. BEAN,
United States District Judge.

Filed June 9, 1924. G. H. Marsh, Clerk. [41]

AND AFTERWARDS, to wit, on the 14th day of

June, 1924, there was duly filed in said court

a petition for appeal, in words and figures as

follows, to wit: [42]
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In the District Court of the United States for the

District of Oregon.

No. E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing- Business Under the

Firm Name of WARD & PETERSON,
Copartners,

Defendants.

PETITION ON APPEAL.

The above-named defendants, Roy Ward and Otto

Peterson, doing- business under the firm name of

Ward and Peterson, considering themselves ag-

grieved by the decree entered in the above-entitled

cause under date of June 9, 1924, whereby this Court

did adjudge and decree that letters patent of the

United States, No. 985,709 granted to David F.

Shope, February 28, 1911, for improvements in

methods of waterproofing cement blocks and as-

signed to the plaintiff herein, are good and valid in

law; that the defendants have infringed the same;

and that the plaintiff shall have the relief demanded

in its prayer with costs.

Therefore, the defendants do hereby appeal from

said decree and each and every part thereof, for the

reasons set forth in the assignment of errors filed

herewith, to the United States Circuit Court of
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Appeals for the Ninth Circuit, and pray that this

appeal may be allowed and that a transcript of the

record and proceedings, upon which said decree was

made, duly authenticated, may be sent to said Court

of Appeals, together with the exhibits in this case.

Dated June 14, 1924.

ATKINS & ATKINS,
JOSEPH L. ATKINS,
LEICESTER B. ATKINS,

Attorneys for Defendants.

Filed June 14, 1924. G. H. Marsh, Clerk. [43]

AND AFTERWARDS, to wit, on the 14th day

of June, 1924, there was duly filed in said court

an assignment of errors, in words and figures

as follows, to wit: [44]

In the District Court of the United States for the

District of Oregon.

No. E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under the

Firm Name of WARD & PETERSON,
Copartners,

Defendants.
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ASSIGNMENT OF ERRORS.

Now, this 14th day of June, 1924, comes the above-

named defendants by their solicitors and counsel,

Atkins and Atkins, and say that the decree entered

in the above-entitled cause on the 9th day of June,

1924, is erroneous and unjust to defendants

:

I.

Because the District Court adjudged and decreed

that the improvements described and claimed in the

letters patent of the United States No. 985,709,

granted to David F. Shope, February 28, 1911, for

improvements in methods of waterproofing cement

blocks, assigned to plaintiff and sued on herein, did

involve invention and that said patent is valid.

II.

Because the District Court failed and refused to

adjudge and decree that the said David F. Shope did

not invent any new, useful, and patentable improve-

ments in methods of waterproofing cement blocks as

described and claimed in said letters patent.

III.

Because the District Court erred in not adjudging

that said letters patent are void.

IV.

Because the District Court erred in failing and

refusing to adjudge and decree that the invention

as described and claimed in said letters patent is

inoperative. [45]

V.

Because the District Court erred in failing and

refusing to adjudge and decree that the very method
employed by the defendants and complained of in

the bill herein as constituting infringement of the
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said letters patent sued on, was described in a claim

which was presented by the patentee while his appli-

cation for said letters patent was pending in the

Patent Office and which was canceled by him after

the Patent Office rejected said claim.

VI.

Because the District Court erred in adjudging and

decreeing that said letters patent are valid, that the

defendants infringed the same, and that the plaintiff

as the assignee of said letters patent is entitled to

relief from such infringement as prayed for in the

bill herein.

VII.

Because the said decree of the District Court is in

prejudice of the substantial rights and equities of

the defendants in the premises.

Dated June 14, 1924.

ATKINS & ATKINS,
JOSEPH L. ATKINS,
LEICESTER B. ATKINS,

Attorneys and Counsel for Defendants.

Filed June 14, 1924. G. H. Marsh, Clerk. [46]

AND AFTERWARDS, to wit, on Tuesday, the

14th day of June, 1924, the same being the 91st

judicial day of the regular March term of said

Court—Present, the Honorable ROBERT S.

BEAN, United States District Judge, presid-

ing—the following proceedings were had in said

cause, to wit: [47]
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In the District Court of the United States for the

District of Oregon.

No. E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under

the Firm Name of WARD & PETERSON,
Copartners,

Defendants.

MINUTES OF COURT—JUNE 14, 1924—OR-
DER ALLOWING APPEAL.

On motion of counsel for the above-named de-

fendants, it is

ORDERED that an appeal be and hereby is al-

lowed to the United States Circuit Court of Ap-

peals for the Ninth Circuit, from the final decree

entered in the above-entitled cause on or about the

9th day of June, 1924, sustaining the bill of com-

plaint and it is ordered that a transcript of the

record and proceedings upon which said decree

was made duly authenticated and the physical ex-

hibits submitted in said cause be sent to said Cir-

cuit Court of Appeals.

IT IS FURTHER ORDERED that the de-

fendant file a bond to be approved by this Court in

the sum of Five Hundred Dollars, to answer all
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costs on the appeal which may be adjudged or

awarded against defendants if they shall fail to

prosecute their appeal to effect and shall fail to

make good their appeal.

Dated June 14, 1924.

R. S. BEAN,
Judge.

Filed June 14, 1924. G. H. Marsh, Clerk. [48]

AND AFTERWARDS, to wit, on the 16th day of

June, 1924, there was duly filed in said court a

bond on appeal, in words and figures as follows,

to wit: [49]

HARTFORD ACCIDENT AND INDEMNITY
COMPANY,

HARTFORD, CONNECTICUT.

In the District Court of the United States for the

District of Oregon.

SHORE BRICK COMPANY, a Corporation,

Plaintiff,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under the

Firm Name of WARD & PETERSON, Co-

partners,

Defendants.
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UNDERTAKING ON APPEAL.

WHEREAS, the defendants in the above-enti-

tled action appeal to the United States Circuit

'Court of Appeals for the Ninth 'Circuit from a

decree made and entered against them in the said

cause in the said District Court of the United States

for the District of Oregon against the defendants,

Roy Ward and Otto Peterson, doing business as

copartners under the firm name of Ward & Peter-

son, on the 9th day of June, 1924.

NOW, therefore, in consideration of the premises,

and of such appeal, the undersigned, Hartford Ac-

cident and Indemnity Company, a corporation or-

ganized and existing under the laws of the State

of Connecticut, and authorized under the laws of

the State of Oregon to become surety on bonds, in

the State of Oregon, does hereby jointly and sever-

ally undertake and promise, on the part of the

appellant, that the said appellant will pay all costs

on the appeal which may be adjudged or awarded

against defendants if they shall fail to prosecute

their appeal to effect and shall fail to make good

their appeal.

HARTFORD ACCIDENT AND INDEM-
NITY COMPANY.
By DOW V. WALKER, (Seal)

Attorney-in-fact.

Countersigned

:

WALKER, JEWETT & BARTON.
By DOW V. WALKER,

Agents.



I Roy Ward and Otto Peterson

Approved June 17, 1924.

R. S. BEAN,
Judge.

Filed June 16, 1924. R. H. Marsh, Clerk. [50]

AND AFTERWARDS, to wit, on the 16th day of

June, 1924, there was duly filed in said court a

stipulation for transcript, in words and figures

as follows, to wit: [51]

In the District Court of the United States for the

District of Oregon.

No. E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally, and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under the

Firm Name of WARD & PETERSON, Co-

partners,

Defendants.

STIPULATION RE TRANSCRIPT OF REC-
ORD.

G. H. Marsh, Esq., Clerk of the Above-named

'Court

:

It is hereby stipulated that the transcript of

record shall contain the following and that the
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praecipe 'heretofore filed may be disregarded and

omitted.

In making up the transcript of appeal now pend-

ing in this cause to the United States Circuit Court

of Appeals for the Ninth Circuit, please incorpor-

ate the following portions of the record:

1. The bill of complaint, omitting verification.

2. The amended answer, omitting verification.

3. Stipulation dated May 13, 1924, filed same date.

4. Copy of Shope Patent No. 985,709, Plaintiff's

Exhibit 1.

5. Certified copy of the file-wrapper and con-

tents of Shope Patent No. 985,709, De-

fendants' Exhibit "B."

6. The evidence taken in the trial court as set

forth in the transcript of record in said

court.

7. The opinion of the trial Court.

8. The interlocutory decree entered June 9, 1924.

9. The petition for, and order allowing appeal.

10. The bond on appeal.

11. The assignment of errors.

12. The citation on appeal.

13. Copies of drawings and specifications of pat-

ents numbered 518,239, 527,416, 531,842,

703,644, 958,194, 751,089 (constituting, re-

spectively, Defendants' Exhibits "F,"

"G," "H," "L," "V," and "W") ;
and

624,563, constituting Defendants' Exhibit

"A"; also the physical exhibits identified

as Plaintiff's Exhibits 11-A, 11-B, 11-C,

11-D, and 11-E; also, Defendants' Ex-
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hibits "X" and "Y"; also photographs,

Plaintiff's Exhibits 3, 4, 5, 6, 7, 8, 9, and
10. [52]

And an order may be entered by the Court direct-

ing that all the original exhibits used on the trial

of this cause be sent to the said Circuit Court of

Appeals for its use.

Dated, June 14, 1924,

ROBERT V. RANKIN',
Attorney for Plaintiff.

JOSEPH L. ATKINS,
Of Attorneys for Defendants.

Filed June 16, 1924. G. H. Marsh, Clerk. [53]

AND AFTERWARDS, to wit, on the 17th day of

June, 1924, there was duly filed in said court a

statement of the evidence and exhibits there-

with, in words and figures as follows, to wit:

[54]

STATEMENT OF EVIDENCE.

Filed June 17, 1924. (Sgd.) G. H. Marsh,

Clerk. [55]

In the District Court of the United States for the

District of Oregon.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON,
Defendants.
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David F. Shope 1

Wm. G. Fiedler 42

Claude 0. Clark 46

Thomas Bilyeu 49

Plaintiff rests 53 140

Angus Fleming 54

C. E. Starke 54

Roy Ward 75

Otto Peterson 84

Ralph K. Strong 91

Defense rests 104

Ernest E. Werner 106 140

[56]

In the District Court of the United States for the

District of Oregon.

No. E.—8661.

SHOPE BRICK COMPANY, a Corporation,

Complainant,

vs.

ROY WARD and OTTO PETERSON, Individu-

ally and ROY WARD and OTTO PETER-
SON, Copartners, Doing Business Under the

Firm Name and Style of WARD & PETER-
SON, Copartners,

Defendants.

BE IT REMEMBERED that this suit came on

for trial before the Honorable Robert S. Bean,

Judge of the above-entitled court on Tuesday, the

27th day of May, 1924, at the hour of 9:00 A. M.
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of said day, complainant appeared by his attorney,

Robert R. Rankin, and defendants appearing by

their attorneys, Messrs. Atkins & Atkins.

Whereupon the following proceedings were had:

[57]

TESTIMONY OF DAVID F. SHOPE, FOR
PLAINTIFF.

DAVID F. SHOPE, called as a witness on be-

half of the plaintiff, being first duly sworn, testi-

fied as follows.

Direct Examination.

(Questions by Mr. RANKIN.)
Your name is David F. Shope, and you reside

at Portland, Oregon*

A. It is; I do.

Q, What is your occupation, Mr. Shope I

A. Brick manufacturer.

Mr. RANKIN.—I may say that at this time it

has been stipulated between Mr. Atkins and my-

self that patents may be introduced without the

originals, as we both have copies of the patents,

and I offer the patent in suit.

Marked Plaintiff's Exhibit 1 and read.

Q. Mr. Shope, are you the inventor who is men-

tioned in that document or letters patent?

A. I am.

Q. Do you own that patent ? A. I do not.

Q. Who is the owner?

A. The Shope Brick Company.

Q. Have you assigned it to them? A. I have.

Q. What is the Shope Brick Company?
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(Testimony of David F. Shope.)

A. An Oregon corporation.

Mr. RANKIN.—Counsel does me the courtesy to

stipulate that in order that we may not disfigure

this book, the minute-book of the corporation, that

the articles of incorporation of the Shope National

Concrete Machinery were filed in Oregon on the

13th day of April, 1911, and that subsequently on

the 9th of March, 1917, the name of the corpora-

tion was changed to the Shope Brick Company, and

let the record so show. Counsel [58—1] stipu-

lates that in the record we may file copies.

Q. The principal place of business of the Shope

Brick Company is where"?

A. East 8th and Division Streets, Portland, Ore-

gon.

Q. How many years have you been engaged in

the occupation that you mentioned, brick making?

A. In the brick making, between 30 and 40 years.

Q. How long have you followed the trade of

cement brick making?

A. In its operation a great part of that time.

Specializing in cement products about 20 years ago.

Q. Do you still keep up with the brick end of the

business %

A. I do so by attending conventions, keeping all

the magazines and literature bearing on the brick

business constantly at hand.

Q. Have you an investigating sort of mind?
A. I believe it would so be considered.

Q. Are you a scientist? A. Scientist, no.
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(Testimony of David F. Shope.)

Q. When did you begin your experimenting, Mr.

Shope ?

A. In this line, as I said, about 20 years ago.

Q. I couldn't quite hear.

A. About 20 years ago.

Q. What started you? 1

A. Being previously a manufacturer of clay prod-

ucts and carrying on general contracting, I con-

ceived the idea as cement became available, that it

was possible to make brick out of cement at points

where clay was not available, and long distance

shipments, so there was called in Chicago a con-

crete products convention some twenty years ago.

I decided I would go down there and possibly pick

me out a brick machine for the idea I had in mind,

and observed that they were all semi-dry; that the

product was [59—2] not meritorious.

Q. What sort of brick were upon the market

when you began your investigation?

A. The line of what is known as semi-dry, com-

mon brick and blocks.

Q. At that time was there any attempt at water-

proofing common brick that you had mentioned?

A. There had just begun possibly by chemists

the integral waterproofing compound to overcome

this objection.

Q. Was there any such product on the market?

A. I think there was at that time a very few in

comparison with what there has been developed

since.

Q. You said you knew the condition at that time
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(Testimony of David F. Shope.)

of the market for common cement brick. What

were their defects, if any?

A. They were not substantial structures, being-

porous and weak in comparison with what a good

concrete product should be.

Q. Did you, in the process that you invented,

overcome these defects? A. I did.

Q. How did you overcome them?

A. By incorporating more water in their fabri-

cation.

Q. Any other?

A. And by perfecting a process of waterproofing

the face as well as ornamenting the same.

Q. Did the trade take kindly to your proposition ?

A. Not at first sight, except in limited cases.

Q. You had a great struggle? A. I did.

Q. Did this take much of your time?

A. When I once decided to make this worth

while, I made it my serious and constant attention.

Q. What proportion of your life effort is repre-

sented in it? [60—3] A. Some 20 years.

Q. And have those 20 years been primarily de-

voted to that service, or have you had other collat-

eral matters? A. Primarily to that service.

Q. Is your business, as it nowT exists, built upon

this patent ? A. Yes, it is, largely.

Q. What is the extent of your business?

A. The extent of my licensees since the issue of

this patent, some four or five hundred thousand

dollars.

<j>. Are you doing business outside of this state?
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(Testimony of David F. Shope.)

A. In some twenty odd states of the union, I

have licensees.

Q. Is your service confined to the United States?

A. No, I have a number of plants in Canada, also

patents there.

Q. What is the worth of your—you speak of li-

censees. What is your method of licensing* them,

briefly ?

A. I conceived the passing on of the monopoly

intended by the Patent Office to eliminate dupli-

cation of investment and ruinous competition.

First we have to meet the trade with competition.

We have got to do that with an equal or superior

product at advantageous points, and my mode of

installing plants is to prescribe the territory in

which the brick is manufactured and sold, and in

my duplicate license contract I agree at all times

to defend the validity of my patents.

Q. As I understand you then, you license certain

individuals in prescribed territory to use your pat-

ent rights? A. I do.

Q, Do you get reports from those localities in

which plants are operating under your license ?

A. Frequently and constantly.

Q. If you know, you can state to the Court, what

is the product of these plants in the United States,

the output of them? [61—4]

A. From two to three hundred thousand face

brick per day.

Q. How long did this business operate without

interference? A. Until the last three years.
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(Testimony of David F. Shope.)

Q. In such opposition as has appeared, what have

you done?

A. I have proceeded at all times with due cau-

tion to eliminate them. They have, until the last

year, quit without contest. In the placing- of a

great many of these licenses, after getting the mat-

ter before them, they have asked for time, some-

times a month or two, to investigate my patents,

after which contracts would be concluded. No one

worth while in a material way has attempted to

infringe the patent.

Q. Have you at the present time any cases pend-

ing?

A. One in Pennsylvania and one in Washington,

in addition to this one.

Q. Have you had interference in Portland, Ore-

gon?

A. Yes, some three or four years ago, perhaps

five, a bricklayer by the name of Lescher had been

applying my brick and using them in his work.

iQ. That amounted to nothing, did it, Mr. Shope ?

A. No. As soon as I brought the fact to his

attention, he stopped.

Q. Recently have you had any interference?

A. The firm in question here, Ward & Peterson,

some year or so ago.

Q. Have you licensed them? A. I have not.

Q. Have you allowed them to sell your brick, the

thing manufactured, which is a product under your

invention, have you authorized them to sell it?

A. I have not.



62 Boy Ward and Otto Peterson

(Testimony of David F. Shope.)

Q. Have you authorized them to manufacture

it, or to use it? A. I have not.

Q. When did you first become aware of their

activity? [62—5]

A. Something like a year ago.

Q. What did you do?

A. I had contemplated after my city salesmen

called it to my attention, to go out and talk it over

with them. About that time I was attacked with

a case of appendicitis, and was some two months

in the hospital. As soon as I was able to get up,

I remember I asked you to go with me, and our

chauffeur drove us, my chauffeur drove us out to the

plant.

|Q'. Where was that plant located?

A. At Sellwood, somewhere on 9th. Street, I be-

lieve it is.

Q. Portland, Oregon?

A. Portland, Oregon. I went in there and ex-

plained the situation to Ward & Peterson while I

was there. I believe one of the first leading re-

marks was that they had been doing this 20 years.

I said that is very strange I have never seen or

heard of them; have been trying to keep pretty

well posted. I believe I offered to make them a

present of five hundred or a thousand dollars if they

would produce a brick made by them or anyone else

20 years ago. About that time I was ordered out of

the plant very distinctly. He says, "If you want

to start anything, start it." I says, "All right, we

will do that at once." And left their plant.
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Q. State whether or not in their presence you

instructed me to institute proceedings?

A. I did.

Q. The interview as a whole was not a pleas-

ant one?

A. Not a pleasant one, no, unfortunately.

Q. Did you ever again visit their plant?

A. Not until one day last week.

Mr. EANKIN.—And that was, I might state to

the Court at [63—6] this point by Messrs. At-

kins & Atkins, attorneys for the defendants and

myself under stipulation approved by the Court

for the purpose of seeing the processes used there,

and also to see the Shope plant, and see the pro-

cesses used there.

Q. It was this occasion you mentioned when you

visited there ? A. Yes, it was.

Q. What did you observe, please?

A. I observed—I was going to take it up just a

little further. On the first interview and inspec-

tion of their plant, I observed their stock pile. I

seen quite a quantit}T of brick that would hardly

be distinguished from the ones made at my plant.

In the last visit they showed us the operation

claiming to be the one they were using in produc-

ing a similar one to mine.

Mr. RANKIN.—At this point, it has been stipu-

lated between counsel and myself that we have had
certain pictures taken here and perhaps it will give

a better idea than going into any detailed descrip-

tion.
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'

Q, Just state briefly what this is, and I will pass

it over so the Court can see.

A. That is the building of the Ward & Peterson

Company.

Offered in evidence and marked Plaintiff's Ex-

hibit 2.

Q. And this.

A. This is a Shope brick machine operated m

the Shope brick factory.

Offered in evidence and marked Plaintiff's Ex-

hibit 3.

Q. This is one of your workmen? A. Yes.

Q. And what is this, please?

A. Another Shope brick machine, a different posi-

ts [64—7] of the same thing.

Offered in evidence and marked Plaintiff's Ex-

hibit 4.

Q. What is this, please?

A. This is one of the machines being operated by

Ward & Peterson at their plant.

Offered in evidence and marked Plaintiff s Ex-

hibit 5.

Q. This one, please.

A This is another one of the machines operated

at the Ward & Peterson plant, which they stated,

I think, came from Montgomery Ward or Sears-

R
Offered in evidence and marked Plaintiff's Ex-

^ This is a picture of Mr. Ward, the defendant?

A. Yes.
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Q. And this, please?

A. This is another view of the finished product

from the last-named machine.

'Q. Where located?

A. At Ward & Peterson's plant, Portland, Ore-

gon.

Offered in evidence and marked Plaintiff's Ex-

hibit 7.

Q. Did you see the brick manufactured upon this

machine? A. I saw this brick manufactured.

Q. And entirely manufactured from sand into

the product? A. As it then stood.

Q. And this, please.

A. This is another Shope brick machine being

operated in the Shope brick plant at Portland, Ore-

gon, different position of the work. [65—8]

Offered in evidence and marked Plaintiff's Ex-

hibit 8.

Q. And this one, please.

A. This is another one of the Shope brick ma-

chines in the Shope brick factory.

Q. You will have to talk louder.

Q. This is another one of the Shope brick ma-

chines being operated in the Shope brick factory.

Offered in evidence and marked Plaintiff's Ex-

hibit 9.

Q. I think this is largely a duplication, but as

long as it is taken I think we will submit it.

A. I think this is the some workman and the same

machine with the knives turned rearward to relieve

the brick.
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Offered in evidence and marked Plaintiff's Ex-

hibit 10.

Q. Now, Mr. Shope, with these exhibits that re-

late to your own plant, will you explain to the Court,

please, what the operation is in general there, in the

manufacture of brick?

Mr. ATKINS.—Will you frame your question so

it can be dealt with separately.

A. Mention the exhibit as you describe it and the

exhibit number has been marked on the back by

the reporter. Just describe the method of your

manufacture.

A. Referring to Exhibit No. 4, the cement, sand

and gravel having went through the mixture placed

by the operator at the machine has been shoveled

into the machine, and with this tamp has tamped

the brick sufficient. The next step is the operation

of waterproofing the face by puddling the water,

coloring matter and cement by agitation over the

face of the product. [66—9] Exhibit No. 3 is ex-

position of the agitation of the surface of the prod-

uct, one of the agitations. Exhibit 8, the agita-

tion of the end of the brick has been carried on the

same as the face, the guard plate being in position

to be removed for completing the operation. Ex-

hibit No. 10, this is another workman. The face

having been completed, the workman draws the

knives rearward, leaving the finished product.

That shows the brick finally released. No. 9 is the

workman showing the tamping or the compacting

of the material ready for facing.
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Q. Now, were you present at the time these pic-

tures were taken relating to defendants?

A. I was.

Q. Explain the two that you have there. Take

the first exhibit, No. 5.

A. Referring to Exhibit 5, shows the brick manu-

factured by Ward & Peterson and released, left on

the pallet the same as produced in our plant.

Q. Take Exhibit No. 6, what is that?

A. That is the machine that was used to make the

header, the head on, or put the end on the brick ; in-

stead of guide plate as shown in previous exhibit,

the Shope Brick Company, they hold a trowel in

position, agitating and troweling the face on the

end.

Q. Exhibit No. 7.

A. Is the finished product in attempted release;

something got wrong with this machine, it would not

go back, but that is where we left it,

Q. Was what you saw the defendants doing there

substantially the same thing what you had described

in your invention? A. It was. [67—10]

Cross-examination.

(Questions by Mr. ATKINS.)
You have testified, Mr. Shope, that you have been

engaged in the brick-making business for 30 or 40

years? A. I did.

Q. Please explain a little more fully in what way
you were engaged in that business.

A. Some thirty-odd years ago I was awarded the

contract for building a bank building in my general
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contracting activities in Custer, South Dakota.

Up to that time I had manufactured no brick, but

there was a clay brick-yard there that had been oper-

ated, and the operator wanted to leave town, arid

made me a proposition to sell me this clay brick-yard.

In order to secure the brick for this job, I decided

to buy, and did buy this brick-yard. I operated it

for some six or seven years, having the only clay

brick-yard within a hundred miles of that place,

shipping from there to Hot Springs, South Da-

kota, and other points. The last kiln of brick I

burned in that yard had a million clay brick in it.

Q. You say that you bought that clay brick-yard

thirty years ago, about?

A. Over. Thirty-seven or thirty-eight years ago,

I guess.

Q. I didn't so understand. A. Yes.

Q. When did you begin to be interested in con-

crete work or cement work of any sort?

A. Some twenty years ago.

Q. Did you know anything about cement work,

in a practical way before twenty years ago ?

A. I did, such as putting in sidewalks, founda-

tions, to a limited extent, and whatever was being

done in cement in the art [68—11] at that time,

I was Johnny on the spot.

Q. How far back does that acquaintance run, ac-

quaintance with cement work?

A. When it became available, about twenty odd

years ago.

Q. I want a statement of time?
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A. Twent
t
y-odd years ago.

Q. Then your acquaintance with cement work,

using that term in a general sense, began practi-

cally about twenty years ago?

A. I don't remember just the time, but when it

was being introduced in the first stages in carrying

on general contracting, naturally I was familiar

with its operation and placement.

Q. Now, when you say that you were engaged in

that work, you mean to say you were an artisan

in the handling of cement?

A. I was a brick workman.

Q. You were with your own hands working with

it? A. Many times.

Q. And prior to a period beginning about twenty

years ago you had no practical experience in cement

work ?

A. I had all the practice the art developed in the

last thirty-seven or eight }^ears in the way of or-

dinary construction.

Q. You mean to say that you did that work more

than twenty years ago?

A. I cannot recall to mind my first job, no.

Q. I understand that you have stated that your

practical work in cement began about twenty years

ago. A. Only specializing in it.

Q. You didn't so say. Now, will you please ex-

plain what you mean by cement work?

A. Sidewalks and the like.

Q. Do you know when you first laid a sidewalk?

A. I feel quite sure it was longer than twenty

years ago. [69—12]
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Q. You swear that it was ?

A. I think I am perfectly within the time limit.

Q. Do you swear positively that you did sidewalk

work more than twenty years ago?

A. I would have to have my wTife here to tell me
where we was, and what was going on about that

time. I usually refer to her.

Q. You testified that you began investigation in

certain cement work about twenty years ago.

Q,. What investigation do you refer to?

A. By going to Chicago to review7 convention of

concrete products, called for that purpose at the

Coliseum at Chicago.

Q. Do you know when that convention was held?

A. Roughly, some twenty years ago.

Q. At that time, what was the state of the de-

velopment of the art of making objects of cement

composition, if you remember in a general way?

A. They were along the semi-dry line, exclu-

sively.

Q. Did you see at that time any specimens of

what is called cast stone ?

A. I think I did; quite sure.

Q. What is the difference between semi-dry brick,

we will say, and cast stone?

A. One can be removed from the machine at once,

making it a commercial proposition on a large scale,

while the other must remain in the machine until

it is set hard enough to remove.

Q. Your answer is not responsive. What I want

to know is what is the difference in the two ma-

terials in manufacturing.
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A. One is a much better product than the other.

Q. What is the difference, structurally, or con-

sidered according to the process of manufacture?

A. The cast stone is more dense and more crush-

ing and tensile [70—13] strength.

Q. The cast stone is a better article, then, you

would say, than the semi-dry brick? A. Yes.

Q. How is cast stone made ?

A. By pouring it in liquid form into a mold, that

is not liquid, but so it will run and nicely take the

impression of the face of the plate that might be for

its reproduction. Sometimes they are wooden molds,

sometimes plaster molds, sometimes they are un-

dercut, where it can't be pulled directly away in the

glue mold.

Q. When you say liquid cement, what do you

mean?

A. I mean cement, water and aggregate, mixed to

the consistency of flowing.

Q. You can use cement and water without any

aggregate other than the cement affords?

A. Neat cement without any aggregate.

Q. Were you familiar at that time, twenty years

ago, with what is known as the Stevens cast stone?

A. I was not at that time familiar with any of

them when I first began my investigations.

Q. Did you see the Stevens cast stone exhibit at

that convention?

A. I do not (
jall in mind whether I did or not.

Mr. ATKINS.—I offer a copy of the patent in evi-

dence to save time.
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Mr. RANKIN.—This is going into the patent.

We have an expert for that, and is going to take

np a lot of time in this examination. I believe the

question was improperly put to this witness, he-

cause in the direct examination he is not quali-

fied on patents. We will take a great deal of time

on that subject. [71—14]

COURT.—He is asking whether he knew the

patent at that time.

Mr. ATKINS.—I am not going into the patent,

but I want to find out what he knew about the art

upon which his invention to be patentable must

have been predicated.

A. I don't remember having seen it at all.

Mr. ATKINS.—I offer in evidence the patent

first submitted to the witness, No. 624,563, issued

May 9, 1899, to C. W. Stevens.

Marked Defendants' Exhibit "A."

Q. Referring again to this Defendants' Exhibit

"A," which I hand you, please state when you first

became acquainted with the existence of that pat-

ent % A. I do not call it in mind at all.

Q. Have you ever seen it before? 1

A. I have never seen that patent before, no.

Q. You knew that it was set up in the answer,

didn't you, in this case?

A. I will have to refer that to my attorney,

whether that particular patent has been set up.

A. Well, as far as you know.

Mr. RANKIN.—That is certainly improper, if

the Court please. The pleadings certainly speak

for themselves.
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Mr. ATKINS.—I am asking whether he knew,

not whether in there.

Mr. RANKIN.—It is immaterial.

COUET.—If you don't know, say so.

A. No, I do not.

Q. There is no denial upon your part, I believe,

that semi-dry bricks or blocks had been made more

than twenty years ago. A. No. [72—15]

Q. Explain to the Court what you mean by semi-

dry bricks or blocks
1

?

A. Where the brick or block wTas molded so

semi-dry that you could take it up by hand and

press it in your hand and it didn't stick to it for

the reason that at that time the brick and block

was molded against steel-faced plates there in po-

sition. Then the mold was dry, drove the water

from the pipe ; would leave the product stand on the

pallet, the form of the green block. Now, if we
would attempt to make a sidewalk to-day the way
they made blocks, they would be utter failures, for

the reason the lack of moisture didn't make a per-

fectly homogenic aggregate and bind it thoroughly

together. If you were going to build a building

here, the inspector would not let us build a semi-

dry foundation. It would have to be wet; block

and brick at that time were all along the line of

semi-dry, against a face plate or plunger; some-
times a plunger might go down. It is all in the

line of semi-dry products.

Q. The body of brick which you make to-day is

semi-dry brick, which was old twenty years ago ?
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A. No, sir, my object in developing this machine

and process was to have a mixture which excluded

the sliding movement.

Q. Are we to go into the question of machines %

A. You asked me albout it.

COUET.—Not talking about that. The patent

does not cover that. It is a patent for a process

for making brick waterproof.

A. Ask the question again, please.

Question read.

COURT.—So specified in the patent.

A. The common brick is, yes. Now, let me qualify

that,

COURT.—Counsel asked you if the brick you

used to-day [73—16] was the semi-dry class.

A. It would be in that class, yes.

Q. What constituent elements are used in the

manufacture of semi-dry bricks?

A. Sand, aggregate and cement—I mean cement,

aggregate and water.

Q. By aggregate in that definition, what do you

mean ?

A. It might be sand, gravel, crushed stone,

crushed slag, marble dust, or the like.

Q. What aggregate, using it in that sense, do you

use in your manufacture to-day?

A. What is known as concrete sand mixed with

the proper proportions of mason's sand to properly

fill in the voids.

Q. Any sort of sand would answer the purpose.

A. No, sir, clean, washed sand would answer the

purpose.
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Q. But you can make a brick of any sort of sand

as an aggregate. A. No, sir.

Q. You couldn't?

A. Not make it merchantable. Could make one,

yes.

Q. That is what I want to know, could make a

brick, but to have a good brick you always use a

certain kind of sand? A. Always.

Q. Mix that with a certain proportion of cement ?

A. And water.

Q. But you use a certain proportion of cement?

A. I do.

Q. Is that proportion fixed or variable?

A. It is fixed by city ordinance here, and most

other cities throughout the United States.

Q. I am speaking now generally of the manufac-

ture of bricks. You can use different proportions

of sand and cement, can't you?

A. You must comply with the city ordinances.

COURT.—Leave the city ordinance out.

[74—17]

Q. We are talking about brick now, not about

city ordinances.

A. I just wanted to know if talking about mer-
chantable.

Q. I am talking about brick.

A. Read the question, please.

Question and answer read as follows: (Is that

proportion fixed or variable?

A. It is fixed by city ordinance here and most
other cities throughout the United States.)
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Q. What do you mean by fixed ? A. City code.

-COURT.—Never mind about the city code.

|Q. Leave out the city code.

COURT.—Leave the city code out. We are not

concerned about that. In making brick, do you

have to use the same amount of sand always?

A. No, you do not have to.

Q. That is all I want to know. To what extent

may the proportion of sand and cement be varied

in practice %

A. In practice no two manufacturers manufac-

ture alike. Ordinary good aggregate would be one,

two and a half, three, or one, three, three—one,

three, five depending on the specifications to be met.

Q. What is the least amount of cement in pro-

portion to the aggregate that you can use to make

a brick that will hold together?

A. Possibly one to fifteen.

Q. What proportion do you use in your own
manufacture? A. One, three, three.

Q. What does that mean—one, three, three?

A. One part cement, three parts fine sand, and

three parts coarse sand and fine gravel.

COURT.—That makes it one to six.

A. Yes, sir. [75—18]

Mr. ATKINS.—I think, your Honor, that the wit-

ness is referring to volume.

COURT.—He said one part cement to six parts

aggregate.

Mr. ATKINS.—No, one part cement and three

parts aggregate, as I understand. The aggregate is

composed of equal parts

—
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A. No, six parts of total aggregate.

Q. I wasn't sure about that. Now, to that mix-

ture of cement and aggregate do you add anything

else? A. Not in making common brick.

COURT.—You add water.

A. I said water, cement and aggregate in the first

question.

Q. But you use water? A. Yes, sir.

Q. How much water do you use in your manufac-

ture?

A. About two ordinary buckets of water to a bag

of cement, and six cubic feet of aggregate.

Q. You depend upon the presence of the water

and cement to hold your aggregate together and

make your brick, don't you? A. Yes, sir.

Q. That dry brick is not then actually dry.

A. No, the dry name would designate it as semi-

dry as against cast stone or flowing mixture.

Q. The invention alleged to be found in the pat-

ent in suit—I believe there is only one—was made

by you when?
A. The same year of the—about 1908 or '09, I be-

lieve some year before applying for a patent.

Q. It was not before 1908, then?

A. I might have been experimenting along those

lines, yes.

Q. I am talking about inventions. When had you

made this invention?

A. Well, I would have to review the patent there.

My application [76—19] was 1909. That was

when I started to protect the invention, but at least a

year or more before that I was dabbling in this prop-

osition.
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Q. But you don't know how long before the date

of the application you made the invention.

A. A year or better, I should say; over a year.

Q. Well, you have no accurate knowledge, then, of

the date? A. No, I didn't set it down.

Q. Now, you say that when you began your in-

vestigation of this line, there was waterproof brick

on the market ? A. No, sir.

Q. I think that is the statement you made on di-

rect examination. A. I did not.

Q. I think that is correct, but rather than take

time to examine it

—

A. There was some reference to waterproofing

compound, not waterproof brick.

Q. Explain then a little more fully what you do

mean by waterproof.

A. The only attempt to waterproof brick, if it was

in vogue at that time, was to add a chemical that

would prevent the moisture from penetrating the

semi-dry product.

Q. Then, as far as you knew, when you began, the

use of a coating a neat cement mixture was not rec-

ognized as a waterproof covering or coat?

A. No, sir.

Q. If there was, you didn't know anything about

it? A. No.

Q. You have testified that your invention is con-

ceived by you to have consisted in incorporating

more water in semi-dry brick, is that right? [77

—

20] A. On the face.

Q. Please explain just what you mean by that, so

the Court will understand it.
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A. By puddling the face of the semi-dry product

with additional water, or trowelling.

COURT.—Trowelling into the surface.

A. Trowelling, floating, stippling, whatever the

addition might be.

Q. The covering of a surface made of porous ma-

terial, or specifically of cement mixture with a

trowelled coating was not new at that time, was it?

A. I never had heard or seen of it, or any green

product faced in like manner, or I would not have

sworn to be the true and original inventor of my
patent.

Q. Then you conceived at that time that you were

the first one to trowel a coating upon cement base.

A. Upon a cement brick or block.

Q. You draw a distinction between a cement brick

and a sidewalk, for instance?

A. I certainly would.

Q. In what respect? In what particular?

A. In the respect that we use a sidewalk to walk

on and brick to build buildings out of.

Q. You never heard of a pavement built of

bricks? A. Yes.

Q. Then you would walk on brick in that case ?

A. Yes, that is the first brick sidewalks were

walked on mostly.

Q. Then that distinction hardly obtains, does it,

between the two manufactures ?

A. I may be a little bit thick there to know just

what your [78—21] intention is, Mr. Atkins.

COURT.—You said your distinction between a

sidewalk and brick was one was to walk on and the

other was for some other purpose, and then counsel
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asked you if sidewalks were not made of bricks and

you said yes, and then lie asked you if your distinc-

tion held good.

A. My distinction in the product of trowelling

the brick does hold good.

Q. But you have no patent on the product, I be-

lieve. A. Not on the product.

Q. It is altogether on the process %

A. It is altogether on the process.

Mr. ATKINS.—I want to offer in evidence certi-

fied copy of file-wrapper and contents of Patent

985,709, which is the patent sued upon.

Mr. RANKIN.—I think that belongs in your case

in chief, but we have no objection.

Mr. ATKINS.—It would have been offered that

way, but I don't know as it makes any difference

particularly as I wish to ask the witness a question

in regard to it.

Marked Defendants' Exhibit "B."

Q. Referring to the amendment dated April 8,

1910, as set forth in Exhibit "B" just offered, you

will find a substitute Claim 1 in the following lan-

guage: "1. The herein-described method of form-

ing a waterproof faced cement block which consists

in first mixing cement and sand in a semi-dry state

and molding it into a block, next covering the face

of the block with water and then sifting dry sand

thereon, whereby the water will carry the added ce-

ment into the pores of the block without the appli-

cation of external pressure." I further call atten-

tion to the fact [79—22] that in the official action

on that claim, dated April 19, 1910, the following

language is used: "Claim 1 covers nothing beyond
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the ordinary process of laying cement sidewalks,

when the surface of the pavement is coated in whole

or in part with water brought to the surface by

tamping. It is accordingly rejected on Haddock."

I now ask you to state whether or not you accepted,

through your attorneys that rejection, and aban-

doned that claim? There is the record of it.

A. I remember my attorney handing me several

patents pertaining—or cited as an infringement

against my application. I asked him to review them

and then requested that he go with me, and observe

the making of the brick and see if he there saw any

similarity at all. After doing so he agreed that

there was not and proceeded with more direct infor-

mation to the prosecution of my patent.

Q. How do you reconcile that statement which you

have just made with the fact that the statement of

the Examiner was accepted to be correct and that

claim was erased upon the rejection predicated upon
the statement?

A. I lay it to my attorney not being familiar with

the actual operation when writing that claim or

making that.

Q. But he was familiar with it when he erased

that claim?

A. In other words, he got the wording conforming

to the way I was doing instead of his conception of

my telling him.

Q. You are acquainted with Claim 1 of the patent

in suit I A. Yes.

Q. I will ask you to compare that Claim 1 with

Claim 1 which was erased as set forth in the last

preceding question and to state wherein the inven-
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tion as defined in the two claims, if it exists, is to

be found?

Mr. RANKIN.—I want to object to that, your

Honor. This [80—23] man says he doesn't qual-

ify as a scientist. He is a practical brick man.

COURT.—He doesn't pretend to be an expert in

patents. I suppose anyone can read the two claims

and see where they conform.

Mr. ATKINS.—If your Honor please, this is the

man who made the invention, and what I want to

get at is a statement from him where he shows any

distinction between the one and the other. He cer-

tainly must have considered that there was some

difference there, and it seems to me the Court would

be aided in considering that point. I can't see any

difference for my part.

Mr. RANKIN.—As long as he inquires what he

was doing, I don't object, but I do object to asking

•him to interpret someone else's language. I think

that is entirely outside the province of the witness.

COURT.—Interpreting his own language now.

Mr. ATKINS.—This is over his signature.

COURT.—He signed it anyway. He can state if

he recognizes any difference between the two claims.

Mr. RANKIN.—Save an exception.

A. It seems the only change is in possibly the con-

struction of the amount of water in it.

Q. That is the only difference you see
6

?

A. That is the first step in the operation.

Q. Do you see any other difference?

A. Without rereading it and taking a lot of time

here, no, sir. That explicitly I will say, no.

Q. Is there any difference between the process
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defined by that claim 1, which was rejected and

erased from the record by you, and Claim 1 which

appears in the patent ? I am asking [81—24]

you about the invention now, not about the language

of the claim. Is there any difference?

A. There was no difference in my actual opera-

tion, but I don't call to mind just how this specifica-

tion was arrived at.

Q. The erasure of that Claim 1 met with your ap-

proval, didn't it, at the time—that Claim 1 which

was erased, I mean.

A. That is what I hired a lawyer for. I was try-

ing to convey to him my actual operation at all

times.

Q. In your direct examination you stated that

3'our invention was conceived by you to consist in

incorporating more water in the brick?

A. The face of the brick particularly.

Q. In the face of the brick, that is to say, getting

more water into the body of the brick by the ap-

plication of water to the face?

A. Enough to make a perfect bond between the

face and the body.

Q. You also in that same patent referred to orna-

mentation as part of your invention. The orna-

mentation does not enter into the patent, does it?

A. The specification reads, "or otherwise treat,

as may be desired.
'

' That is considered ornamenta-
tion.

Q. That is a matter of construction by the Court.

I will pass that by. When you seek to incorporate

more water into the brick by application of water
to the face of the brick, does it make anv difference
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in fact whether yon add the water separately and

afterward apply the cement or not?

A. The agitation is perfected in either case. The

agitation in either case perfects

—

Q. But your first claim calls for no agitation. I

am asking a simple question whether it makes any

difference where you put your water on with respect

to the addition of the cement?

A. Not materially. [82—25]

Q. Makes no difference. You can get the same

result by the sprinkling of water and cement to-

gether on the face of the brick as by putting first

water on the brick and then adding cement?

A. Yes.

Q. And as a matter of fact in your manufacture,

you do sprinkle the water and cement simultaneously

upon the face of the brick, don't you?

A. That depends upon the dexterity of the oper-

ator. No two of them do exactly alike.

Q. And it doesn^t make any difference what they

do? A. No.

Q. You have in your cross-examination used the

term "puddling." Please explain to the Court what

you mean by puddling?

A. Where was the term used?

Q. You used it just now in cross-examination.

COUET.—What do you mean by puddling?

A. Agitating the mixture.

COURT.—Agitating what?

A. The cement, coloring matter and- water, marble

dust, whatever you may apply.

COURT.—On the surface of the brick, the face

of the brick? A. Yes.
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Q. And yon regard that puddling operation as

the same as adding water and afterwards cement to

the face of your brick?

A. The completion of the operation.

Q. But the first claim calls for the application in

order of water and then the cement? A. Yes.

Q. Now, you claim that you regard puddling as

the same thing as that ?

COURT.—Puddling, I understand, is the agita-

tion of the water [83—26] and cement after it is

applied? A. Yes.

Mr. ATKINS.—There may be some question as

to whether puddling means the mixing of cement

and water to the consistency of ordinary mud, or

whether puddling means agitation or the mixing of

them together in the application. It may be a mat-

ter of some importance because of the prior art, as

we shall afterwards show your Honor, shows that

the application of a mixed body of water and ce-

ment. I am giving him an opportunity to draw the

distinction, if there is a distinction.

A. Between puddling and agitation?

Q. Well, you said puddling is a mixing of it?

A. Yes.

Q. Do you know what the term slurry means,

which is used in these patents?

A. A cementitious material of water and cement

that is soft enough to flow or screen easily.

Q. Now, that slurry you regard as the same—the

application of that slurry you regard as the same as

the process you describe in your patent ? A. I do.

Q. You think your patent covers the application

of slurry to cement brick.
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Mr. RANKIN.—If the Court please, I have an

objection, and I presume my objection is running

to all this evidence, because this witness said upon

direct examination he is not a scientist, and this

goes into the question of the prior art here, which

the witness has specifically said he has no knowledge

of.

COURT.—This is whether he regards the two

processes the same; not the prior art. [84—27]

A. I do.

Q. You have also used the term "stipple." Please

define to the Court what you mean by stipple.

A. By taking a stipple brush or whisk broom and

by impinging blows roughen the texture to the de-

sired result.

Q. That is to say, you strike a plastic surface with

a brush directed along the longitudinal line of the

bristles of the brush, and you get a stippled effect?

A. Yes.

Q. That you knew to be old in the art before you

entered the field of invention? A. Yes.

Q. You have testified that the extent of your

business is five hundred thousand dollars 1

, as I un-

derstand it.

A. The amount of the licenses total price, but

that includes machinery, installation and overhead,

and a thousand things that make it up.

Q. Does that mean income or paper ?

A. No, that means total cost of the installation.

Q. And it may be represented in large part by

paper which you have taken for licenses'?

A. It is represented by the machinery and equip-

ment to produce certain capacity per thousand
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bricks per day. Sometimes I sell machinery. Some-

times I go and equip the whole plant.

Q. You mean to say you have sold five hundred

thousand dollars' worth of machinery?

A. Machinery and equipment and patent protec-

tion.

Q. In respect to patent protection, have you re-

ceived cash entirely? A. No, sir. [85—28]

Q. Or part cash and part promises to pay?

A. Like other business, sometimes cash and some-

times partial payments in the way of notes or con-

tracts.

Q. Do you mean to say that you have received in

your business five hundred thousand dollars in cash ?

A. I wouldn't say five hundred thousand dollars in

cash—between four and five hundred thousand dol-

lars, something like that.

Q<. In cash?

A. I think so. Four hundred thousand, possibly.

Q. How is that?

A. Possibly four hundred thousand. A lot of

these payments are still pending.

Q. Then by cash you mean promises to pay. You
regard a promise to pay as cash %

A. No, I do not.

Q. Then you have actually received in cash say

four hundred thousand dollars?

A. Something like that, yes.

Q. How much more in paper ?

A. Part of that four hundred thousand might have

been paper at the time, but was eventually cash.

Q. Besides the cash and paper which has been
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converted into rash, how much promises to pay in

addition to that, has your business brought you?

A. Just ordinary steps from installation covering

a term of one, two or three years, making the pay-

ments sometimes

—

Mr. ATKINS.—I don't think that is material,

your Honor.

COURT.—I don't see what it has to do with the

validity of this patent. [86—29]

Q. You have a general form of license which you

issue to those who purchase licenses under your pat-

ent?

A. I hardly think I could get that amount of

money away from customers unless I did. I do.

Q. Then you say you have a form of license?

A. I have, yes.

Q. You have testified in regard to that without any

objection upon my part, because I assumed you had

a form of license. A. Absolutely, yes.

Q. Can }^ou produce such a form? A. Yes.

Q. Will you do so?

A. I Mall, if my counsel says I shall.

Mr. RANKIN.—Have you one here?

A. Yes. I want to qualify that condition, with

the consent of the Judge. (Produces.) Have you

two there?

Q. Yes, two there.

A. Well, you can have them both. They are

always taken in duplicate, one for me and one for

the licensee.

Mr. ATKINS.—May I have one copy of that?

Mr. RANKIN.—I have no objection to offering

in evidence.
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Mr. ATKINS.—I am going to offer in evidence

copy of license presented by the witness.

Received without objection and marked Defend-

ants' Exhibit "C."

Q. You have stated that the output of your busi-

ness, considered as a whole is two to three hundred

thousand face brick per day? A. Yes.

Q. That covers all of the output throughout the

United States? A. Probably so.

Q. That is an estimate, at least? A. Sure.

Q. Intended to cover the output for the United

States? [87—30]

A. Sure. Different grades of brick have larger

production, so it must vary in the kind of brick,

owing to the fact that we have some seventy-five or

eighty different styles.

Q. You have testified that suits which you have

brought against alleged infringers heretofore have

been settled. A. Yes.

Q. With the exception, I believe, of a suit in

Pennsylvania and one in Washington.

A. Washington, yes.

Q. All these infringers were small infringers, as

you call them? A. Yes, sir.

Q. That is to say, they didn't have the means to

fight a suit ?

A. Nor the capital to carry on successfully a busi-

ness.

Q. You have referred to a suit in Oregon three or

four years ago. What suit was that?

A. Not a suit; that was an infringement without

any action.

Q. And there was no suit filed? A. No, sir.
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Q. And the
ty simply ceased to do business on your

threat of suit, or your objection. Was it a threat

of suit?

A. I think the incident was this, that I filed a lien

on the building where he made brick, face brick,

and in order to let him settle up—he said if I would
take the lien off, he would be good. I said all right,

I would just do that.

Q. What ground for filing a lien had you?

A. Royalties on the use of my product.

Q. Had he signed a contract?

A. He was furnishing brick and laying them on

this job.

Q. You have testified that you visited the plant of

Ward & Peterson? A. I did. [88—31]

Q. Last year, was it not ? A. Yes.

Q. That was the first and only time until you

afterwards visited it a few days ago by arrangement

with counsel? A. Yes, sir.

Q. How were they manufacturing brick at that

time?

A. In the usual way as to the body of the product

by mixing sand

—

Q. That is semi-dry brick they made in the usual

way?
A. And then applying the cementaceous face.

Q. Be a little more explicit, if you please, in the

record, in regard to applying cementaceous face.

How did they put that on? A. By agitation.

Q. Did they put water on the brick? A. Yes.

Qi. By itself? A. After agitation.

Q. I am asking you whether they put just water
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upon the face of the brick after they agitated the

cement ?

A. Not pure water, but in combination with

cement.

Q. But they didn't add water by itself?

A. Just before the}r got through with the opera-

tion they did, several times.

Q. Having a brick, what is called a semi-dry

brick, did they put any water by itself right on the

brick ?

A. Not by itself until after the agitation was

partly completed.

Q. As a matter of fact, didn't they make a

mortar on the side and simply place that on the face

of the brick? A. By agitation they did.

Qi That is all they did?

A. No, not all they did ; they applied more water.

[89—32]

Q. More water to the brick after they had put

this slurry on, because that is what we are referring

to. A. Yes, repeatedly.

Q. Put more water on it? A. Yes.

Q. Did the putting of slurry appear to you to be

an infringement of your process? A. It did.

Q. The application of water after the slurry was

on was also an infringement? A. Yes.

Q. Then your postition is your invention covered

the application of water and cement in any way by

agitation to the face of semi-dry brick?

A. In combination with agitation, I do.
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Q. How was this agitation affected?

A. By trowel and stripple broom.

Q. What sort of a trowel did they use ?

A. Ordinary mason's trowel.

Q. There are several kinds of mason's trowels,

I believe.

A. For plaster and brick laying and painting

trowel to be explicit.

Q. It was a metal trowel?

A. Metal plaster trowel.

Q. And you used in your manufacture a wooden

trowel? A. All manner of trowels, floats.

Q. Is not the metal trowel a spreading trowel, as

distinguished from a float, which stirs up the sur-

face? A. Yes.

Q. And they were using a metal trowel?

A. They were using a metal trowel.

Q. Was there any use made by defendants, as

far as you know, of [90—33] anything but a

metal trowel that you know of?

A. Not that I know of.

Q, Have you any information other than that

which you gained upon this occasion of your first

visit to their place?

A. I have. My city salesman went into their

plant one time to observe what they were doing.

He saw half a dozen more or less of my brick lay-

ing on the shelf in sight 'of where they were work-

ing, as if they were seeing whether they could

duplicate everything we were doing.
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Q. You didn't see—you have no personal knowl-

edge of what your city salesman saw, of course?

A. I think I have his affidavit to that effect?

Q. But you have no personal knowledge?

A. No personal.

Q. Beyond that one visit that you made?

A. Absolutely none whatever.

Q. Did any report ever come to you that they

were making their brick otherwise than as you saw

them make it?

A. The report came constantly that they were

making Shope brick, selling them at a lower price.

(Question read.)

A. The constant report was that they were very

similar or exactly like ours.

COURT.—That isn't answering the question.

(Question read.)

A. I never got any report of how they were

making of any kind.

COURT.—Then you never got any report on the

making of them?

A. No, not any. I want to be explicit.

Q. Then as far as you know they made the one

way, and that is as you saw them make it. [91—34]

A. I know nothing prior to the observation the

other day. The way they made them then, as I have

explained.

Q. You say you were ordered out of the plant?

A. Yes, very urgent request.

Q. What would be the occasion of their ordering

you out of the plant?
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A. None whatever. That was the surprising

part.

Q. Didn't you use insulting language?

A. I did not to start with at all.

Q. To start with?

A. No, sir, we were talking about the whole thing-

was when Mr. Ward, I believe it was, said he made

the brick 20 years ago. I offered him five hundred

dollars to get me one. He said, "You get out."

Right there the gun was off.

Q 1

. So it was just because you wanted to see a

brick you were ordered out. Is that your state-

ment? A. No, I went there to talk it over.

Q. I know but you were ordered out because you

asked to see a brick, and offered that money.

A. No, no, they took me over it very nicely, and

showed me their brick on the stock pile, but when it

came to that point, as I have explained, I was

ordered out.

Q,. And you state positively that you used no

insulting language before that?

A. Before it was over, I might have.

Q. And possibly you used it before you were

ordered out?

A. Positively not before I was ordered out. It

came just like a clap out of the sky. No occasion

for it. We just went in there to talk it over. A
surprise to me to be ordered out at that stage of the

conversation. I was just out of the hospital, and I

didn't arbitrate about going.

Recess until 2 o'clock. [92—35]
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Tuesday, May 27, 1924, 2 P. M.

DAVID F. SHOPE resumes the stand.

Cross-examination ( Continued)

.

(Questions by Mr. ATKIN'S.)

Q. You have stated in your testimony that in

carrying out your process or method, you agitated

the cement and water upon the face of the brick.

Is that correct? A. Yes.

Q. Suppose you applied the water to the face of

the brick and then spread the cement or sprinkled

the cement on the water, what would be the effect

of that agitation?

A. Why, it would leave the surface of a kind

without any material ornaments, but would be more

waterproof than ordinary common brick would be.

Q. And you hold that by such treatment you

would get any penetration of the brick by the

cement and water added to it without the agitation ?

A. Yes,

Q. You would? A. Yes.

Q. Then agitation is not necessary to your

process ?

A. It adds perhaps to the bonding and penetra-

tion both.

Q. In your patent you refer to pores and inter-

stices as being penetrated by the added mixture of

cement and water. What do you mean by pores

and interstices there? A. Voids.

Q, Do you mean all voids that might be present?

A. Well, without a magnifying glass, I couldn't

answer that question.
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Q. Suppose the operation were raked up, would

those be pores or interstices as you designate

them by that term in your patent?

A. Simply raked up? [93—36]

Q. Yes.

A. It wouldn't change the void quantity mater-

ially, laying flat or raked up a little possibly.

Q. You know, as a matter of fact, that when you

tamp a semi-dry brick into this mold that brick is

porous? A. Yes.

Q. Now, are those the pores that you refer to

when you say that the cement applied to the face

of that will penetrate them? A. Yes.

Q. And you say that there is no distinction

between them and any voids that may be present by

reason of the roughness of the surface of the bri^k ?

A. Eaked up, there might be more voids.

Q. Would those be pores, that is what I want to

know, in your contemplation of the patent?

A. Just the same condition except misplaced,

whether it was up or down; I suppose might not be

quite so dense when raked up as when tamped in,

might be a little more in that part that was raked

up.

Q. Suppose that in facing of the brick as you make

it you coat them with a layer of small pebbles.

Would the spaces between those small spaces be

what you mean by pores? A. No.

Q. They would not be pores ? A. Disconnected.

Q. They would be voids, nevertheless, would they
4. a> W 91 ft

: P8not? I
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A. Well, I think it would be more open space.

Q. What is an open space but a void?

A. Well, all right, void it is.

Q. Then you do draw a distinction between pores

and mere voids. Do you wish to be understood as

saying that/? [94—37]

A. I don't see any material difference between

the two.

Q. Then you still insist, would you, that pebbles

applied to the face of a concrete structure or mass

in its plastic condition would constitute pores'?

A. No.

Q. The difficulty is to get you to define what you

mean by pores or interstices. Now, you say they are

voids but you draw a distinction between some voids

and other voids. Now, what do you mean by pores

or interstices with this explanation?

A. I am not an analytical chemist, and perhaps I

am not able to answer your phraseology in the terms

which you intend.

Q. Then you had no particular reason for the

words pores or interstices in your patent 1

?

A. I hired a patent attorney to help me impart

my intent.

(J. And your intent was to pour that cement or a

mixture of cement and water on to the brick, and it

would enter where it could in there, and would be

excluded perhaps where it couldn't enter?

A. That is the idea. Capillarity had something

to do with it.

Q. So it resolves itself into this; That you
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regard the term pores or interstices as fully equiva-

lent of the term void, do you?

A. I couldn't tell you the technical difference.

Q. When you apply your coating of mixture to

the face of a green stone and agitate it, will you

take up any portion of sand that is present in the

brick by that agitation?

A. Possibly some very slight particles.

Q. Do you know, as a matter of fact, whether you

do or do not take some of the sand up by agitation,

as you call it, which you apply to the coating mix-

ture? A. I would say so, yes.

Q. Besides that your coating mixture is not

necessarily neat [95—38] cement, as I under-

stand it. I think you so specified. A. Yes.

Qj. It may be a mixture in itself that includes

some sand? A. Or coloring matter.

Q. Well, it might include sand, I think you also

said? A. Yes, or marble dust.

Q. A small mixture of aggregate, but a rich ad-

mixture of cement? A. Yes.

Q. Now, you say that you agitate this coating

mixture—how do you agitate it in your manufacture

of your brick?

A. With various instruments, known to the trade

as floats, trowels, brushes, wire combs.

Q,. When you use a float, which, as I understand

it—you will correct me if I am mistaken—is a

wooden trowel, you apply considerable pressure

to the trowel or float against the coating mixture,

don't vou? A. Yes.
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Q. And it is by reason of that movement of the

trowel over the surface under pressure that you get

the desired result? A. Yes.

Q. Then in your patent when you say that you

accomplish this without pressure, is that a correct

statement or not*?

A. As to some prior operation where pressure

was applied to force it in instead of agitation—that

is what I meant.

Q. Then you didn't intend to exclude all pressure

but some of the pressure. A. Some pressure.

QL I hand you Plaintiff's Exhibits 3 and 4, 9

and 10, and will ask you to state what Exhibit

3 illustrates.

A. A Shope Brick Machine describing the agita-

tion of a float.

Mr. RANKIN.—We cannot hear you. [96—39]

A. Showing a brick machine with the action of

the float or agitating.

Q. In Exhibit 3, the picture shows the machine

filled with the semi-dry mixture after it is tamped,

and after the coating mixture is applied, does it?

A. Yes.

Q. Plaintiff's Exhibit 4 shows the method of ap-

plying the coating mixture? A. Yes.

Q. Exhibit 9 shows, does it not, the tamping

operation? A. It does.

Q. That operation is for the purpose of packing

the mass of semi-dry mixture in the machine, is it

not, in the mold of the machine, is it not ?

A. Yes.
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Q. Plaintiff's Exhibit 10 shows, if I understand

it correctly, the molded semi-dry brick before the

application of the coating, is that right?

A. No, the finished brick is being released from

the machine.

Q, After the coating? A. Yes.

Q. And until the coating is applied the brick

remains in the mold? A. They do.

Q. The float is applied on top over the top of the

mold partitions? A. Yes.

Q. And in order to reach the end of the brick you

drop down the gate which exposes in some manner

or in like manner the end of the bricks as the tops

are exposed? A. Yes.

Q. And they are treated in the same way, sub-

stantially? A. Yes.

Q. In your testimony you have referred to two

kinds of machines [97—39] which you saw in de-

fendants' plants? A. Yes.

Q. You saw only two types there?

A. Only two.

Q. Please explain what machine that is which is

shown in Plaintiff's Exhibit 7?

A. It was known as the six-brick machine,

making six bricks at a time.

Q. How is the tamping done in that machine, do

you know?

A. It would have to be done by hand.

Q. In Plaintiff's Exhibit 6, what is shown?

A. The manner of facing the brick on the end.

Q. What type of machine is shown in this

exhibit ?
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A. The same as mentioned in the previous ques-

tion.

Q. The same as shown in Exhibit 7? A. Yes.

Q. Now, the other machine and the second of the

only two you saw is shown in Plaintiff's Exhibit

5, isn't it?

Mr. RANKIN.—I want to object. It goes only

to the question of machines, and is no part of the

process ; it is only taking up time.

Mr. ATKINS.—The witness has testified to see-

ing these machines and relying upon them.

COURT.—The plaintiff has offered photographs.

I don't know what bearing it has on the case.

Mr. ATKINS.—Not at all, but it is offered as

evidence of infringement, and we want to make it

perfectly clear to the Court, as it will be when your

Honor reads it.

A. Shall I answer the question?

COURT.—Yes.
A. Yes. [98—40]

Q. The brick shown in Exhibit 5 are ready for

treatment after the maimer illustrated in Plaintiff's

Exhibit 6', are they not?

A. No, they are finished.

Q. Those are finished brick?

A. Those are finished brick.

Ql In Exhibit 5? A. They are.

Q. You mean after the application of the coating ?

A. Yes.

Q. Of the float? A. Yes.

Witness excused. [99—41]
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TESTIMONY OF WILLIAM G. FIELDER, FOR
PLAINTIFF.

WILLIAM G. FIELDER, a witness on behalf of

the plaintiff, being first duly sworn, testified as

follows:

Direct Examination.

(Questions by Mr. R. R. RANKIN.)
You are a resident of Portland, Oregon?

A. Yes.

Q. Where are you employed?

A. Shope Brick plant.

Q. How long have you been employed there ?

A. Four years and a half.

Q. Do you know Mr. Ward and Mr. Peterson?

A. Yes, that is, by sight.

Q. When did you first see them ?

A. About a year and a half ago

Q. Where ? A. At the Shope Brick plant.

Q. What were they doing?

A. Looking around.

Q. Just describe to the Court what you observed

them doing at the Shope Brick plant ?

A. Why, I first took notice of them, they were

walking around looking at the dry kiln. They came

over and asked me what was the proportion of

cement I used in mixing the concrete. I told him

what I used. They went on talking a little bit, and

I didn't pay no further attention to them, and they

stepped off the platform where I worked with the

concrete mixer, and says: ''What is this thing?"
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'

' That is a blower or fan we use for drying bricks.
'

'

And I stepped down to turn [100—42] off the button.

Just then our foreman walked out the door up there

from the steps above from the other department.

Before I could get to see what he was after, and doing

any further than that, Mr. Ward and Peterson, these

two gentlemen, rather—I didn't know their names at

that time, walked out in a hurry. I just stood and

looked at them. Thinks what's the matter with

them fellows'? What are they in such a hurry about?

And watched them clear out the door ; that is how I

come to recognize them again, otherwise never paid

any further attention to them.

Q. When did you see them again, Mr. Fielder ?

A. Here on May 14th, when they were at the

plant.

Q. This last May I A. Yes.

Q. This month? A. This month.

Q. Were there other workmen there at the time

you were there? A. Yes, sir.

Q. What is your position in the plant with respect

to other workmen ?

A. Why in mixing the concrete with these other

workmen.

Q. Where are they with respect to where you are ?

A. They are down below ; I am up on a platform

where the concrete mixer is ; they work around that

platform.

Q. Were there other workmen at the platform or

below the platform at the time you were on the

platform? A. Yes.
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Q. What were they doing?

A. Making brick.

Q. What kind of brick?

A. Face brick. [101—43]

Q. Do you remember what kind of face brick they

were making? 1

A. I couldn't say positive whether they were

cream, but they were a wire cut brick, may have

been red.

Q. Did you see them talking with other workmen ?

A. No, sir.

Q. How long were they there at the plant ?

A. Well, to the best of my knoAvledge, probably

fifteen minutes.

Q. Do you know Mr. Claude C. Clark?

A. Yes, sir.

Q. Does he work in the same part of the factory

you work in?

A. No, sir, up in another department.

Q. Is it partitioned off ? A. Yes, sir.

Q. How many machines were working there by

the other workmen? A. Three machines.

Cross-examination.

(Questions by Mr. ATKINS.)
Do you remember the names of any of the men

working with you in the plant when Ward and

Peterson visited it as you state? A. Yes.

Q. Who were they?

A. One was Mr. Rohr, one Mr. William Harkin,

and one Fred Seefer.

Q. You are sure that those were all there?
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A. Yes, they were all three there.

Q. Do you know whether they saw?

A. They undoubtedly saw the men but whether

they took any notice of them I don't know, I couldn't

say. [102—44]

Q. Do you notice any change in Mr. Ward's

appearance ?

A. I should say he was heavier, here to-day, a

little.

Q. He is bigger now than he was then %

A. I think so.

Witness excused. [103—45]

TESTIMONY OF CLAUDE C. CLARK, FOR
PLAINTIFF.

CLAUDE C. CLARK, a witness on behalf of the

plaintiff, being first duly sworn, testified as follows

:

Direct Examination.

(Questions by Mr. RANKIN.)
You live in Portland, Oregon? A. Yes, sir.

Q. By whom are you employed ?

A. Shope Brick Company.

Q. How long have you been employed by the

Shope Brick Company? A. Five years.

Q. In what capacity %

A. A year and a half as a helper, three years and

a half as a brickmaker.

Q. Whereabouts in the plant do you work with

regard to the other workmen, the majority of the

workmen in the plant?

A. In the mantel department.
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Q. Is that separated from the main part of the

factory? A. Yes.

Q. How? A. By a board partition.

Q. Do you know Mr. Ward or Mr. Peterson.

A. I don't know Mr. Ward. I know Mr.

Peterson.

Q. You do know him? A. Yes.

Q. How long have you known Mr. Peterson ?

A. To know his name, since the 14th day of May.

Q. This May? A. Yes.

Q. When did you see him prior to that ?

A. As I recollect, about two years ago, maybe it

might be a little less. [104—46]

Q. And where did you see him then?

A. I saw him in the mantel department.

Q. What was he doing?

A. Well, he came in through the door from the yard

where the brick machines are, he came in there and

looked around; finally he came up; I was making

tile at the time; he came up to the stack of tiles I

had there, I guess must have been twenty-five or

thirty foot; he comes up, takes a two-foot rule out

of his pocket, measures the length of the tile pallet,

the depth, the width, also measures the thickness of

the tile, the length and depth.

Q. Did you say anything to him ? A. I did not.

Q. Why not?

A. I didn't know what his mission was.

Q. Are there many visitors come in there ?

A. A few.

Q. How long was he there?
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A. About ten minutes.

Q. What did he do then?

A. Stood and watched me making tile; finally he

whirled around and went the way he came.

Q. Where was this ? Where was the Shope Brick

plant at that time?

A. East Eighth and Division.

Cross-examination.

(Questions by Mr. ATKINS.)
The Shope Brick plant was open to visitors, was

it! A. I think so. [105—47]

Q. And you regarded this man whom you have

testified as having seen as doing nothing but what

other visitors did?

A. I never saw anybody do that before.

Q. Never saw anybody do that before?

A. Not so accurate.

Q. What do you mean by "not so accurate?"

A. Well, to take so much pains to take such

measurements.

Witness excused. [106—48]

TESTIMONY OF THOMAS BILYEU, FOR
PLAINTIFF.

THOMAS BILYEU, a witness called on behalf of

the plaintiff, being first duly sworn, testified as

follows

:

Direct Examination.

(Questions by Mr. RANKIN.)
Where do you reside, Mr. Bilyeu ?

A. Portland, Oregon.



108 Boy Ward and Otto Peterson

(Testimony of Thomas Bilyeu.)

Q. How long have you so resided here ?

A. For about eighteen years.

Q, What is your profession?

A. I am a mechanical engineer.

Q. What have you done to qualify yourself in that

profession ?

A. Graduated at the Oregon Agricultural College

with the degree of B. S. in Mechanical Engineering,

and took a post-graduate course at Cornell Univer-

sity in the same line.

Q. Have you ever been an expert in litigation ?

A. I have.

Q. Along the line of your training?

A. Once or twice.

Q. Have you made a careful study of the Shope

Patents'? A. I have read the one in question?

Mr. ATKINS.—Do I understand this witness is

to be qualified as an expert in cement construction?

Mr. RANKIN.—I haven't so qualified him as yet.

Mr. ATKINS.—I notice that,

Q. You said you had read the Shope Patent ?

A. I have.

Q. Have you seen the workmen operate in the

Shope Brick plant ? A. I have.

Q. What experience have you had in the matter of

cement and cement construction and manufacture of

cement products?

A. I have had some experience.

Q. And what is it, please? [107—49]
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A. Extended over a period of a number of years

contracting.

Q. What construction?

A. Well, I had the shore work on the Broadway

Bridge here as one of the jobs I was on; handled the

work personally. A number of other structures

around Portland ; on Kings Heights in this city all

of the concrete walls; the McCleay Boulevard;

Grand Oak Hotel foundations, in Portland.

Q. I don't know whether you testified to this or

not. You have seen the workmen operate in the

Shope plant? A. I have.

Q. How long have you observed them operate

there %

A. I have been over there a number of times

watching their operation.

Q. You may just briefly detail to the Court what

that operation is.

A. The aggregate of sand and cement is tamped

there, depending on what they are making; if it

is faced brick they are making it is tamped by

mechanical operation, the machine being manually

operated, into the molds. The surface material is

then struck or raked from the surface. Then the

water and cement is applied to the surface of the

brick, and the same is agitated, different workmen

having a little different technique in the method of

operating but in the main it is the same. Then the

final surface treatment depends upon the character

of the bricks that they are making, that is, if to be

wire drawn, or whatever the surface trim is to be.
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Q. After you have the green brick or green block

will you then in more detail explain just what is

done there at the plant; after you have the green

block in the machine.

A. After you have

—

Q. The green brick in the machine; just describe

the further steps in detail. [108—50]

A. I notice some of the workmen, they usually

have a water pot in their left hand, and a cement

bearing carrier in their right hand, and they ply

the water across the brick and then back two or

three times to thoroughly coat the surface of the

brick. It is then agitated with an instrument to

thoroughly agitate the surface coating of the struc-

ture.

Q. Would you say that that agitation was with

pressure ?

A. With some pressure, yes, I would say that it

was.

Q. And what is the principal function of that agi-

tation ?

A. To thoroughly mix the materials that have been

applied upon the surface.

Q. What becomes of this moisture that is then

upon the face of the brick ?

A. In my opinion it would have a tendency to

enter the brick structure.

Q. Doing what after entering?

A. Filling up the interstices or pores of the brick.

Q. Have you seen the defendants operate ?

A. I have.
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Q. Where?

A. At the plant of Ward and Peterson in Port-

land, Oregon.

Q. And when was this?

A. On the afternoon of May 14, 1924.

Q. Will you describe in detail to the Court what

was done in the manufacture of the face brick as

you observed the defendants in their operation?

A. The faced bricks were made in two machines

one of which was a manually operated machine.

The material was shoveled into a hopper or upon the

machine until the brick molds were filled. It was

then rammed with a hand rammer; the surplus

material was then struck from the face of the brick.

Previous to that, upon an elevated platform per-

haps three feet high [109—51] and three feet

square, I would say, a cementaceous material was

placed and with a trowel a crater was made in which

water was poured. A trowel was then used to make

a mortar of the same material. It was then

applied upon the face of the brick with a trowel,

going back two or three times for more material

until a complete surface coat was created. Then

a whisk-broom was used ; the whisk-broom was first

dipped into a barrel of water; the face of the brick

was then stippled where the coating had been applied

with the trowel. They went back on at least two

occasions for additional liquid, Mr. Ward being the

brick-maker, stated that the broom having not been

used and being dry didn't work as well as it would
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had it been wet or had been thoroughly saturated

with water before.

Q. Mr. Bilyeu, in what you observed there in your

opinion was that the same or substantially the same

as indicated in the Shope invention.

Mr. ATKINS.—Object to that. The witness has

not qualified as an opinion expert.

COUBT.—I think he can answer the question for

what it is worth.

A. In my opinion the result was the same.

Cross-examination.

(Questions by Mr. ATKINS.)
You have testified, Mr. Bilyeu, that when, what

we will call the surface coating, is applied to the sur-

face of the formed brick, there is a tendency of the

cement to enter the pores of the brick.

A. I did not intend to testify

—

Q. Did you intend to testify that there was a pene-

tration or only a tendency towards penetration 1

?

[110—52]

A. In my opinion there is a penetration.

Q. That is purely a matter of opinion?

A. Purely.

Q. You have never tested it out and investigated

it ? A. Not to the degree of measurement, no.

Witness excused.

Plaintiff rests. [111—53]
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TESTIMONY OF ANGUS FLEMING, FOR DE-

FENDANTS.

ANGUS FLEMING, a witness called on behalf

of the defendants, being first duly sworn, testified

as follows:

Direct Examination.

(Questions by Mr. ATKINS.)
Do you live in Portland, Mr. Fleming?

A. Yes, sir.

Q. How long have you lived here?

A. Thirty-six years it is since I made my home

here, and kept my family here all the time. I was

away some of the time; of course, kept my family

here and made my home here, my residence.

Q. What is your occupation?

A. I am inspector for the city of Portland at

present on the public works. Have been for over

twenty years now.

Q. In that capacity have you had any experience

in cement, and in the construction of articles from

cement? A. Yes.

Q. Please state to what extent.

A. Well, when I went to work for the city I was

counted an expert by others, and so have been in

court several times right on that matter, and been

in charge of cement work there—in charge of all

the permit work for quite a while. Was chief in-

spector for over six years, which takes in all the

concrete pavements, sidewalks, walls and such like.

Q. Are you acquainted with Mr. Ward?
A. Yes, sir.
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Q. How long have you known him %

A. Well, I think about '08, I think it was, when

I became acquainted with him first; he was a fore-

man for a contractor. [112—54]

Q. Do you know what work he was engaged in at

that time?

A. Sidewalks, steps, street work, pavement con-

struction, anything in connection with that.

Q. Did you regard him as an expert artisan in

cement construction ?

A. Yes; I counted him a good, fair man at it,

but like the rest of us, of course we had something

to learn from one another always. Still learning.

Q. I hand you Plaintiff's Exhibit 1, wmich is a

copy of the patent sued upon, and will ask you to

state whether you are acquainted with the contents

thereof.

A. Well, I read part of it once ; that is all that I

read. The portion here explaining—I couldn't pick

it out just now—explaining w7here the patent is

taken, I believe this is it.

Q. And you are more or less acquainted with

this? A. Oh, yes, yes.

Q. In Claim No. 1 of that Patent, I read: "The

herein described method of forming a waterproof

faced cement block which consists in first forming

the block of suitable material in a semi-dry state."

A. Yes.

Q. How long have you known from your personal

knowledge of the making of cement blocks in a semi-

dry state?
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A. Well, let 's see ; I guess twenty-two years in the

cement blocks. Now, I wish to state here, too, that

according to where we put concrete, we would use

the semi-dry, no matter where it was. In sidewalks

in certain places we had to use the semi-dry. While

I am not a great believer in semi-dry cement, yet we

had to use it.

Q. And that use of the semi-dry cement mixture

extends back to your knowledge for a period of

twenty odd years? Yes. [113—55]

Q. Did you ever apply water to such a block or

structure 1

A. If we wished to put any coating on it.

Q. But you did it!

A. Oh, yes, certainly; there was no other way to

do it.

Q. How long have you done that?

A. Take, for instance—it is comparatively the

same thing—a wall or anything else—after we strip

it, and wish to plaster it, we had to put water on

first, and then plaster it.

Q. What do you mean by plaster in that con-

nection ?

A. Laying it on, putting it on with a trowel, ex-

actly as has been described here ; putting the face on

the brick.

Q. In putting that coating on the wall, for in-

stance, it was sometimes made of cement?

A. Certainly; cement and sand.

Q. Cement and sand. Which do you mean? Do
vou know it to be made of neat cement mixture?
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A. Well, no, neat cement don't work well be-

cause it cracks, what we call map cracks in it if you

make it too rich ; or, if you have a first-class cement.

We used to use a cement a few years ago called

Alsen; if you didn't use more sand in that than you

did in the average cement, we had what we called

map cracks because it was too rich; it was pretty

good cement; best cement I ever found.

Q. Neat cement would make a coating, but it

would crack?

A. We are apt to have map cracks in it, yes.

Spoil the looks of it.

Q. Then the making of cement blocks from ce-

ment, semi-dry mixture of sand and cement, and the

application of moisture or water and cement to that

block has been known to you for some time ?

A. We have been putting in sidewalk for—Oh, I

suppose right in this city ever since I came here

they have been using exactly [114—56] that same

thing. In fact, the Ordinance called for that mak-

ing to a great extent; semi-dry bricks, we had to

put it in there dry enough and tamp it until we

brought the moisture to the surface or were practi-

cally semi-dry, and then put the coating on, put the

facing on it and trowel it in.

Q. What was the facing you troweled in?

A. Cement and sand.

Q. And that was the water that appeared on the

surface or did you add more water?

A. We added more water.

Q. The water that arose to the surface from the

tamping was comparatively small in quantity?



vs. Shope Brick Company. 117

(Testimony of Angus Fleming.)

A. It depended on how damp the concrete was.

If we happened to get a bucket or two too much

water in, we had more moisture come to the sur-

face.

Q. A block made of semi-dry mixture would

contain pores, would it not? A. Certainly.

Q. What would you mean by pores in that con-

nection? A. Well, I would say voids.

Q. It would include all voids.

A. Yes, I would say all; we never use the word

pores; we would say voids.

Q. And what would you mean by voids ?

A. All things are porous, even a glass bottle; it

is porous, you know that.

Q. And in your language you would refer to a

glass bottle as having such voids in it as you have

referred to?

A. Xo; it is very hard to stick cement on glass,

because the voids or pores are not large enough,

so it would be pores. [115—57] You want a cer-

tain amount of roughness if you are going to stick

cement on.

Q. If you apply, say a mixture of cement and

water to the base of a semi-dry block? A. Yes.

Q. What will be the result?

A. That is, if you go to put that mortar on there ?

A. Yes.

A. It depends on how much dampness there is in

the block and how wet you make your facing that

you are going to put on there.

Q. Will the cement mixture of the coating enter

*he pores of the brick?
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A. To some extent if you use water enough and
left the water in first before your cement,

Q. You mean to say that the cement will go down
into the pores of the block?

A. Oh, to a slight extent, by being wet and using

pressure.

Q. What do you mean by a slight extent?

A. Well, I don't know as you could call what the

depth would be; you are not going to force it very

far in an ordinary brick block; not very porous of

course. In very coarse material, for instance, if

you have used a great deal of gravel and little sand,

would have large pores in it, a lot of holes you can

force that facing down into, to some extent more

than if you use a large quantity of sand and a small

quantity of gravel.

Q. If you made a brick of sand and applied a

face coating to that brick or block so made, would

the cement enter the pores of that brick?

A. Very little; very little. Will adhere to very

little points in it. [116—58]

Q. Will it penetrate further than the surface of

the sand particles which are exposed?

A. No, only just in between the sand particles.

Q. It wouldn 't enter below the exposed sand parti-

cles.

A. Not to amount to anything; you might see

with the magnifying glass it had gone down, but it

would be very little.

Q. Have you had any experience in the effect of
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pouring or applying a mixture of water and cement

to sand, a sand-bed, either tamping or otherwise?

A. Just sand-bed, pure sand, clean sand?

Q. Yes.

A. If you will mix sand—at least cement and

water together—and you have a pocket in the sand

there, you pour that cement in the sand—take, for

instance a mortar, you can make it a very thin

mortar of cement and water—and you pour it into

that pocket, the cement will not penetrate to amount

to anything; in fact, it won't penetrate at all, be-

cause the cement will immediately put a coating

right over that sand and stop it going down. Of

course, a certain amount of water will seep through

and gradually seep through the sand, but the ce-

ment will not, because it is like a sieve there; in

other words, like I have heard that they do—

I

never done it—but I hear them talking about puri-

fying some nice wine, and sift it through sand ; take

all the fine—I don't know what you call it—cloudy

stuff, out of it; it is sifted out. This same result

then %

A. The same result, yes.

Q. Was produced when you poured the cement

mixture, liquid cement mixture, upon the sand-bed?

A. Upon the sand-bed, yes. [117—59]

Q. Would there be any difference in the result

if that sand were compacted into a brick ?

A. Not that I see, no ; of course, when you pick

that—after that sets, you take that cement out of

there, lift it up after it is set hard and vou will
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find, of course, that the sand is all adhered to it, a

coating of sand has adhered to it, or rather it ad-

hered to the stone and sets with it, of course,—you
understand what I mean?

Q. I think so ; I want to be sure the Court under-

stands it.

COURT.—I understand it.

A. Naturally, you take now a piece of putty and

throw it in sand ; of course, it will pick up the sand

with it.

Q. But will it penetrate the sand?

A. Not to amount to anything; you will not notice

the penetration.

Q. Are you prepared to say it will penetrate fur-

ther than the surface particles of the sand-bed?

A. Now, that would amount to the same thing as

sand there, if you take and pour it on ; when you take

and pick that up, you will find there is a coating of

sand all over it, but you don't find but very little

sand into it. We have—sometimes when we had too

much, had a thin facing over, we just poured

it into the sand pile, because we didn't want to pour

it somewhere else around there, and we would pick

it up—the next day we could pick it up and throw

it in the trash.

Q. State if you know from your own experience

what the effect of applying a coating or a composi-

tion of a mixture of cement and water to a con-

crete body would be ?

A. Cement and water. Do you mean making a
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mortar omitting the sand, that is, you will not make

a mortar with any sand in? [118—60]

Q|. No. A. Just pure cement?

Q. Just pure cement, or it might be mixed with

some sand, but substantially a mixture of neat ce-

ment and water.

A. Well, yes, to put that onto a body of concrete.

Q. Yes ; have you had any experience in that line ?

A. Yes, a great deal of it. It amounts to the

same thing as plaster on the wall.

Q. State, if you remember, any particular in-

stance in which you have done that?

A. Any particular instance that I have done it?

Q. Any particular instance in which you have

done that, applied a mixture of cement and water

to a concrete structure.

A. It comes to my mind now, where was quite a

number of men working. Soon after I went to

work for the city we built the Grand Avenue bridge,

the abutments of which was made of rough concrete

stacks, which was just concrete poured in there,

leaving a rough face and pebbles and such like you

could see, and left pretty rough and it had to be

plastered over. I said it better have some plaster

put on and the foreman said, "I have a couple of

handy men there," and he put that handy man there

and he couldn't do it; in the first place, he didn't

know how to pick up that plasterer's trowel—there

is a certain way to use it—he took the trowel this

way. Of course, there was quite a number of men
working there, and they all laughed at him; finally



122 Roy Ward and Otto Peterson

(Testimony of Angus Fleming.)

I got down on the platform where he was, and says,

"Let me show you," picked up the hawk that he

had there, and got some mortar, took it myself and

touched it up. The first thing that I done before

I done that was to take a brush like a calcimine

brush—a wide brush—and a bucket of water, and

throw the water all over that wall to dampen it;

in other [119—61] words, to get it to adhere. It

dries too quick; you can dry cement too quick.

Good thing to keep cement all you can from setting.

After that was thrown on and the surplus water

ran away I took the cement and faced it up. That

is one instance right here in Portland, where I was

doing it in front of everybody when I come to work

for the city. If I had not done this many times

before, I would not attempt to go down before all

that crowd working there and take a lot of men,

and show the men how to do it.

Q. What is the difference between the process

•described in the claims of the patent and that which

you have just described?

Mr. RANKIN.—I don't understand that this wit-

ness is in any way qualified as knowing what the

process used by Mr. Shope is. He said at one time

he read a part of the patent.

COURT.—Don't know whether he knows what

the process is.

A. I did read it down here one night. If you will

just read me the section of it that states that, I will

tell you. Of course, take that as a whole, it seems

to me a lot of repetition there.



vs. Shope Brick Company. 123

(Testimony of Angus Fleming.)

Q. Claim 1 reads as follows:

COURT.—The latter part of the claim, apply-

ing the cement.

Q. —"Forming the block of suitable material in

a semi-dry state, applying water to the face of the

block in a sufficient quantity to enter the pores or

instices thereof, and adding cement to the water,

whereby the cement will enter the pores or inter-

stices with the water." Is there any difference be-

tween that process as you understand it and the

process which you employed on the Aqueduct

Bridge—did you say?

A. Yes, as far as I understand that one I read

—

I remember reading that one; of course, when you

repeat it I remember [120—62] very distinctly

about reading it, and it came to my mind something

years ago, I suppose thirty-six years ago, we were

doing some cement work; we got the work a little

bit too wet perhaps; then we took dry cement and

sand mixture together, perfectly dry, not semi-dry

at all, and sprinkled it over it and the trowelled

that in because we had a surplus of water.

Q. That you say you did?

A. That I did I guess thirty-six years ago; more

than that; I think very near forty years ago.

Cross-examination.

(Questions by Mr. RANKIN.)
Mr. Fleming, take this from me : That you have

a block formed from sand and a semi-dry mixture

you call it—semi-dry block.
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A. Regular concrete sand and gravel; just make

the block first.

Q. Sand and cement. Taking a cement block,

usually formed by pressing or tamping in a mold a

mixture of sand and cement in damp or semi-dry

state? A. Yes.

Q. So that block would be immediately removed

from the mold? A. Yes.

Q. Take that block. A. Yes.

Q. Pour on it water, spread over the water ce-

ment; would the water serve both to carry the ce-

ment into the pores and cause crystalization of the

added cement ?

Mr. ATKINS.—If your Honor please, witness

has not been examined as a technical expert but as

a skilled artisan. I object as incompetent.

A. I am quite willing to answer the question. If

I understand you right, if you make a block of

semi-dry, and immediately go to put the face of it

—

I would say you have reference to?

COURT.—Cover it with water and sprinkle ce-

ment over it, [121—63] will the water carry ce-

ment into the block ?

A. If you will put the water on first to some

extent it will. This will depend entirely on how
porous it is, or how large the pores are, of course,

as I explained before.

Q. Then the patentee is right is he not if the

patentee has claimed that quality?

A. In which? That he can put it on?

Q. Just as I described to you?
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A. But there is no man living can put it in.

Q. Just answer the question yes or no and then

qualify it. The patentee is right when he says

that? A. No, no, no. I say he can't do it. It

depends on how porous it is I say. If he has got

naturally all pebbles, which I have seen at times

which you could put your finger down in between,

naturally the cement and water will penetrate in,

but if there is a quantity of sand in it, say a one,

two, four mixture, something that way, it will pene-

trate but a very small distance.

Q. Did you find any such statement as that in the

question I gave you?

COURT.—You didn't describe the aggregate at

all in your question.

A. No, you are not describing anything exactly.

Q. Well, you know the ordinary semi-dry block

of which we make brick?

A. Yes, I know what brick is.

Q. You can't put your fingers down through the

pores of that sort of aggregate can you?

A. No.

Q. You take that kind of block and put the water

over and spread [122—64] over that cement, will

the water take the cement into the pores of your

brick? A. A very small distance.

Q. How do you know that?

A. Because I have tried to make experiment

tests. I would like you to show me a block, and I

suppose you have samples here, where it had pene-

trated.
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Q. We would be very pleased to do that.

A. I would like to see it.

Q. Do you know the Shope method as described

in the patent?

A. Yes, what he has over there, that is that

patent there.

Q. Do you know whether all that was read was

the Shope method?

A. I suppose so ; all that is on that piece there.

Q. Did you ever see brick made according to that

method %

A. No, not according to the way—yes, of course

when I say— it is not strictly yes, and yet I have,

but not brick—I am not a brickmaker, but when it

comes to concrete I don't get behind anybody.

Qi. I don't understand your answer to the ques-

tion. You will pardon me; it is possibly my con-

fusion. A. Yes.

Q. Did you ever see brick made according to the

Shope method as described in his patent?

A. No. No, because he says there that he uses

without pressure and how you can put that on

without pressure, I cannot understand.

Witness excused. [123—65]
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TESTIMONY OF G. E. STARKS, FOR DE-
FENDANTS.

G. E. STARKS, a witness called on behalf of the

defendants, being first duly sworn, testified as fol-

lows :

Direct Examination.

(Questions by Mr. ATKINS.)
You are a resident of Portland, Mr. Starks?

A. Yes, sir.

Q. How long have you lived here?

A. Since 1901.

Q. What has been your occupation during that

time ?

A. The first seven or eight years I was here I

was foreman of a concrete crew, foreman and en-

gineer of a concrete crew.

Q. Since that time what?

A. I have been with the city of Portland as In-

spector of Public Works.

Q. In discharge of your duties as Inspector of

Public Works, have you had anything to do with

concrete construction f

A. Yes, sidewalks, curbs and pavements and all

that class of work.

Q. What acquaintance, if any, have you with

this patent which is sued upon. I show you copy

of it.

A. I have heard it read several times, is all. I

have just heard it.

Q. But you understand the meaning of that

patent as far as the invention is concerned ?
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A. I think I do, sir.

Q. How long have you been personally acquainted

with the manufacture of blocks or bricks from a

mold in a semi-dry state?

A. Oh, possibly twenty-two or three years.

Q. Have you during that time known of the ap-

plication of a coating to the brick, consisting of a

mixture of water and cement?

Q. Pardon me, but in speaking of a brick you

mean a block?

Q. Block, as block is the term used in the patent

and refers to any solid structure and so stated in

the patent.

A. May I explain that to you? [124—66]

Q|. Talk to the Court about it.

A. May I explain that, your Honor?

COURT.—Explain what?

A. He was asking me in regard to my knowledge

of dry-facing. To go back thirty years ago in the

State of Michigan, my first of that work was done

there, and I have followed the building business,

and pillars, that is caps for pillars for porches and

that class of stuffy I always use the dry facing on

the caps of these posts. After I came to Portland,

I was running a concrete crew for a contractor

here, and he used lamp black in coloring sidewalks,

and wTe always put that on dry. We put our top on

the natural color, sprinkled over this lampblack and

sand and cement; the lampblack would cut through

the sand, or cement, put in proper amount; and it

was sprinkled over the top, and we floated it in to
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give color to the sidewalks. I had that experience

with the stuff.

Q. How did you apply this facing that you speak

of?

A. Take it on the caps for posts or anything of

that kind, as a general thing it sets there until the

cement is pretty well hardened before you can spread

it, you know, and it may be several days or several

weeks, but I always grouted it—that is take a neat

cement and plastered it over the top, kind of the

consistency of paint, rubbed it in, brushed it in,

to form a bond between the coating that I put on

there and then put on the top coating which is

usually you stick a little form on top, and usually

it is pretty wet—nine times out of ten you are in a

hurry to get through in the evening, and you take

some of that dry stuff and put it over the top, float

her up—finish up quick to get away.

Q. If upon a block formed of this dry mixture

3
rou apply a coating made of a mixture of cement

and water what would be the result, [125—67] if

you will, from your own experience?

A. You mean as far as penetration is concerned I

Q. Well whatever the result is as you have ob-

served it.

A. You have reference to a block—fresh block

made of sand and cement?

Q. I have stated it more broadly than that—block

of such a mixture.

A. Well, you take a block in my estimate, that

is fresh made of cement, that is sand and cement,
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that is just moderately, so it will hold—so you

can hold it up in your hand—just moderately

moist, tamp into a form and pour on cement and

water, would be very little penetration to it.

Q. What do you mean by little penetration? Be

any at all?

A. Well, in sand cement, if it is tamped and

tamped perfectly smooth all the penetration there

would be is just the little voids around the particles

of sand, that is as far as

—

Q. The particles of sand where exposed at the

surface ?

A. That are exposed, if that was put on with

pressure ; if that were put on with pressure it would

have a tendency to float it in.

Q. Would there be a penetration into the pores

of the brick upon the application of a liquid cement

or semi-liquid coating?

A. If the pores are large enough, yes, sir.

Q. I know, but in the pores existing after tamp-

ing a brick?

A. There would be very little penetration. Mois-

ture has a tendency to work up under concrete

always, if you will work it and tamp it.

Q. You say the moisture has a tendency to seek

the concrete rather than the concrete seek the

moisture? A. I don't understand.

Q. I mean to say if you put that on there, you

first wet the face of the brick and then put cement

on there; which way [126—68] would the mois-

ture go ?
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A. Why, the moisture will come up into your

cement.

Q. In your experience is there any tendency of

the cement to go down into the moisture f

A. I don't see what you mean.

Q. Speaking of your experience now, when you

put cement on a moist surface what is the result?

A. The result is it just sets right over the top

of the moisture there if it isn't rubbed in—worked

in.

Q. What do you mean by working in? Do you

mean to say that by pressure you can force that

cement into the pores, or do you mean that you can

stir up the surface of the green block?

A. I mean if you Avill take cement and water and

mix it up to proper consistency, that you can work

it into these pores but you could put water on that

surface and put your dry cement around over your

water and your water will not carry that cement

down into the pores.

Q. Would the result differ or not if you agitated

the water and cement on top?

A. Yes, it would be a little different.

Q. What would be the difference in the result?

A. It really would have a tendency to— the

cement would have a tendency to work down into

all the little open pores that were on top if you

work it hard enough.

Q. I am speaking about agitation now as dis-

tinguished from pressure. If you merely stir
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that up so as to make a mixture would there be

any difference in the result?

A. The green surface? If you stir it up you are

stirring up the fresh concrete, the fresh material

that is in there and just mixing it all together.

Q. What do you mean by fresh material that is

in there? [127—69]

A. For instance, if you make a block and put

your water and cement on top of that block, and

we will say you go to agitating it with a brush, you

will brush up that fresh material that is in the

bottom; your cement will work up and mix all

through.

Q. You would embody some of the material of

the brick into the surface coating, would you?

A. Yes, that is the idea.

Q. What would be the effect if instead of a

brush you used a float for mixing the surface coat-

ing, or agitating the surface coating, if you please?

A. You can put it on carefully with a float, the

same as you can with a trowel, but if you go at it

and agitate it thoroughly, you will gouge up your

concrete the same as you would with a brush.

Q. How long have you used a float for applying

a coating composed of cement and water to a con-

crete surface such as is described in this patent?

A. My first experience in that was possibly

thirty years ago.

Cross-examina tion.

(Questions by Mr. RANKIN.)
Q. Mr. Sparks, are you familiar with pavement,

concrete pavement?
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A. Quite familiar, yes, sir.

Q. Have you had experience in that line?

A. Yes, I am on that most every day.

Q. Are you familiar with the Hassam form of

laying pavement?

A. The old Hassam they put in here 1

?

Q. Yes. A. Yes, sir.

Q. After the crushed rock was put upon the road,

what was then done under the Hassam method?

A. There were applications of sand and cement

and water that were [128—70] poured onto it,

and wTas all slushed through it.

Mr. ATKINS.—The examination as to certain

kind of pavement with no evidence before the

Court as to what that term means is not calculated

to be very instructive.

COURT.—I suppose counsel assumes that most

people know what Hassam pavement is.

Mr. ATKINS.—Well he may do so, I suppose;

it has been the subject of much litigation.

Mr. RANKIN.—He has already said he knows

what it is.

Q. Did the cement and sand penetrate into the

voids in that pavement?

A. Those rocks, yes, sir.

Q. Now on the same principal would you say it

would pent-rate into these bricks?

A. No, sir, a different thing altogether.

Q. You understand me, don't you, that the voids

or pores in the pavement would be much larger

than in the brick? A. That is the idea.



134 Boy Ward and Otto Peterson

(Testimony of G. E. Starks.)

Q. And consequently much smaller in the brick

than in the pavement? A. Yes, sir.

Q. With inverse reasoning. Wouldn't there be

some penetration even in the brick?

A. Well, there is some little penetration as far as

the—in these particles that stand up on top there,

it will run down around the sand, but it will not

penetrate that brick.

Q. What would you say would be the distance

in penetration?

A. I couldn't give you any figures on that.

Q. Would it be approximately three-eighths of

an inch? A. Three-eighths of an inch?

Q. Yes. A. No, sir.

Q. You are certain of that? A. Absolutely.

Q. Did you ever make any experiments?

[129—71]

A. I never have; not of that—not of brick.

Q. Let me, in order to clarify my question, show

you Plaintiff's Exhibit 7, which represents certain

brick in a machine. Did you ever have any per-

sonal experience with making brick? A. No.

Q. As disclosed in that photograph?

A. No, sir, I have not.

Q. Upon what do you base your statement then,

please, that there would be no penetration in the

case of a brick of that nature raw—green, to

which is applied water and cement?

A. What do I base it? I will take your Hassam

for instance: When we pour the Hassam on the

street to keep the water out of the sewers, where
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these inlets are in we throw a sack over them, a

gunny-sack, and throw a shovelful of sand over the

top of that gunny-sack, make just a little bank of

sand along the side; if we don't do that we fill up

our sewers, fill the pipes with concrete, with cement,

hardening in there and stopping them up, but after

you get done pouring that street, this sand that was

in there, there was a coating of cement over the

outside of it, but you pick it up and there was not

a bit of cement went into the sewer; never pene-

trates that sand.

Q. Now, you are basing the statement that water

and cement will not penetrate into a brick as shown

in this exhibit upon that experience that you have

had? A. Yes, to any particular depth.

Q. Is there any other experience that you have

had upon which you base that conclusion?

A. Why nothing that I can think of right at the

present time.

Q. As I understood your direct testimony, Mr.

Sparks, in answer to Mr. Atkins' question you said

that there would be some penetration?

A. What I mean by some penetration was the

sand—as I understand we were speaking of mix-

ture of sand and cement that is put [130—72] in

the form, and in the sand that was sticking up,

these particles of sand, why there would be pene-

tration just to fill these little voids around the sand

there.

Q. Then the penetration would not be any deeper
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than the sand particles on the surface of that

brick ?

A. If it was put in with water and the stuff

sprinkled on it, I said the water would not carry

it in.

Q. It would not carry it in any,—let me under-

stand the distance to which it would cany it in.

It would not carry it in any further than the full

diameter of the sand particles on the face of that

brick?

A. Without they was voids down further—those

voids in there, don't you see? That is all.

Q. If there were voids underneath would the

water continue to take the cement down in the

lower voids?

A. If they were large enough. That is if the

voids were large enough. I don't believe you would

get them large enough on sand.

Q. Or if the cement were small enough?

A. The cement is certainly tine enough.

Q. What is the degree of fineness in a block

which would prevent—where the water would not

take the cement into the voids?

A. Well, I couldn't give you any figures on the

fineness of these voids that it wouldn't carry into.

I am not an expert on that stuff at all.

COURT.—If you had one of those bricks without

any coating—before the coating was put on, just

as it was made in the machine and should pour a

cup of water on it, what proportion of the water

would go down in the brick?
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A. Well, your Honor, I have taken lots of bricks

and it would hold whole cups of water but not of

these cement brick. The cement brick is some-

thing that I— [131—73]

COURT.—I refer to these bricks we are talking

about now. I don't mean clay brick.

A. The consequence would be, you pour a cup of

water on that brick, your Honor, and when they take

their form away the brick would fall down.

COURT.—I don't understand what you mean.

A. If I understand the way they make these bricks

they are all in little forms and if you pour a cup

of water before that form was released on to that

material that is in there, when you took your form

away the brick would fall down.

COURT.—Suppose you left the form there, don't

take the form away; just pour the water on the

brick in the form?

A. As moist as that is the water will go clear

down, clear through it.

COURT.—If that water contains in solution ce-

ment, it would take some of the cement with it,

wouldn't it?

A. The reason I form that conclusion as I said is

on account of the drainage, when you are putting

in Hassam pavement and pour the cement and water

and sand, this last coating that goes into it to fill

in the pores. Now where it runs down to fill up

the catch basins, to keep it out of the catch basins, we
put some sand there, and where in one case that sand

is full of cement—the water went through but the

sand don't. That is the way we keep it out of the

sewers.
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COURT.—The water wouldn't carry the cement

in solution?

A. No, that is the reason I say it don't take it.

In fact, I don't know just how they will take it in

there but very little.

Q. Have you had any experience with cement

brick %

A. I don't know anything about cement brick.

Witness excused. [132—74]

TESTIMONY OF ROY WARD, FOR DEFEND-
ANTS.

ROY WARD, one of the defendants called in his

own behalf, being first duly sworn, testified as fol-

lows:

Direct Examination.

(Questions by Mr. ATKINS.)
You are one of the defendants in this case, Mr.

Ward? A. I am.

Q. How long have you lived in Portland?

A. Since 1907.

Q. What has been your business during that time ?

A. Well, following cement work, except I went to

work in the sheriff's office in—when was it Hurlburt

went in
— '15—went in in '15. I worked '15 and '16

for him and I was with the O. W. R. N. in '17; '18

and part of 19 for the O. W. R. N.

Q. You say you have been from the time you

came here a worker in cement construction?

A. I have.

Q. How long have you been engaged in such

work?
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A. I went to work at construction work when

about nine years old, carrying mortar.

Q. How old are you now?
A. Will be forty the 22d of June.

Q. You have been making brick in Portland?

A. Yes.

A. How long?

A. We started last year about the first of the

year, getting our building ready.

Q. Did you make faced brick? A. We did.

Q. Are you making them now ? A. I am not.

Q. Why did you cease making faced brick?

A. An injunction issued by Judge Wolverton.

Q. How did you make these faced brick ?

A. First the sand and cement was put in a mixer

and mixed, and put in a machine and tamped. The

top of it was raked [133—75] off by a hopper

that slides over the face of the plates, and on the

side had a table like a plasterer's mortar board

with neat cement on that, or sand and cement,

whatever I want, and I mix that up first; mix
that up first before I make any ibrick for this

neat cement, especially if warm weather—let that

stand or set for a few minutes, and break the

initial set, while you are getting your concrete

ready—sort of break the initial set, that is the

first set. When we make our brick we mix this

up, well mix—use two trowels, and break it up ; use

one in place of the hopper the plasterer uses
;
plaster

that on top ; if a smooth brick, I quit there ; makes
it smooth, absolutely smooth brick; that is all done.

The ends of this machine lets down with two little

levers. Hold one trowel on the top, use it as a
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straight edge and plaster on the ends of these bricks

which stick in the front of the machine about one-

sixteenth of an inch, which allows us to place the

plaster; they stick in the face of the machine about

one-sixteenth of an inch so as to give us something

to work on ; stipple—have my brush—keep my brush

in a bucket of water. I have tried practically all

the brushes I could find ; I find the best is a common
fifteen-cent store whisk-broom; keep it in a bucket

of water, and keep it well soaked so the ends of it is

not sharp and won't dig up your work, and make a

rough finish, although middling smooth on account

when clear no pockets or holes have dried in it;

makes a nicer looking job to my mind than rough

brick, by keeping the brush soaked. Then take out

and set away to cool.

Q. What sort of a trowel do you use in the manu-

facture of your brick for applying the coating mix-

ture ?

A. Use a common Marshalltown trowel—common
plasterer's [134—76] trowel.

Q. What is that made of—metal?

A. Metal—steel.

Q, Why do you use metal?

A. It slides ; slides over
;
presses

;
presses right in.

Trowels it right in.

Q. Why do you not use a wooden float for in-

stance ?

A. Well, I have never tried wooden float. Where
I learned to handle a trowel we didn't use a float on

that kind of stuff. Of course was mostly blocks

there.
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Q. You have seen the wooden floats used in the

Shope machine? A. I did.

Q. Shope Brick Company? A. I did.

Q. What difference in the operation of that float

and your metal trowel is there, if any ?

A. Well, a wooden float has more of a suction;

wooden float, it sucks, pulls the moisture right tip

and dries it all out and stirs the sand up that is

down at the root of this deep cement, pulls it right

up; rolls it up. Where the trowel is smooth and

you put it on there, you slide right over just the

same as smoothing that wall.

Q. In using a metal trowel, do you agitate the sur-

face coating?

A. No, not with metal trowel you don't agitate;

it smooths it.

Q. Is it your purpose in applying the surface

coating according to your method to stir up the

coating or to agitate it in any way?
A. No, I try to keep away from agitating.

Q. Why?
A. Well, I think I can make brick faster, and I

think it makes a neater job, eliminates work.

Q. What would be the result if you did stir it up
according to your experience?

A. Well, you would roll up your sand in your top

more. [135—77]

Q1

. How long have you been practicing the method
which you are operating under at present in your

plant, or were up to the time the injunction issued?

A. You mean on the brick only ?

Q. I mean the patent reads: "The word block

is here used generically including a brick, tile or
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other mass of any shape or size as well as a block

technically so called." Within that?

A. Always used a trowel.

Q. How is that?

A. I always used a trowel. Never used a float

applying facing at all.

Q. How long have you used a trowel in applying

surface coating to such a body?

A. Well, ever since we have been making face

brick here, and done it in Iowa when working for

Grindstaff in their block plant, although their out-

put of blocks was very small, mostly silo staves.

Q. What is the length of that period you just re-

ferred to ?

A. Well, we got that little machine I imagine

probably in May of last year, so the first brick we

made in Oregon, or used any of that kind of stuff

on brick

—

Q. You misunderstand my question. I am ask-

ing you how long you have used this method of

applying coating to a cement block?

A. Well, I worked in that plant in 1905 and 1906

—part of '04, '05 and '06, except in the winter

there was nothing doing.

Q. What do you refer to by that plant?

A. Plant in Iowa, where my home was.

Q. You are doing nothing different from what

you did then? A. Absolutely not,

Q. Have you ever made brick or cement blocks

otherwise than you showed the representatives of

the plaintiff on May 14, of this year?

A. No, sir. [136—78]

Q. Always the same?
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A. Always made them the same.

Q. And that is the same way you have done ever

since 1904 you say?

A. Yes, when I was working at that plant mak-

ing blocks and silo staves.

Q. You have seen the operation of the so-called

Shope method in their plant? A. I have.

Q. That was on the same date, May 14th?

A. That was the same day.

Q. What difference if any did you discover be-

tween the process practiced there and that which

you have used for the last twenty years or so ?

A. Well, outside of making bricks; we never use

that making blocks, that is building blocks and that

kind of stuff, but for use on walls and irrigating

ditches, and anywhere that stands where the con-

crete will run off, wet facing will run off; I use

that same method.

Q. When did you first visit the Shope Brick Com-
pany plant or wrorks ?

A. The first time I was ever in that Shope plant

was the day we were all in there together. That is

the first time.

Q. You have heard the witnesses testify that you
were there a year and a half ago ? A. I did.

Q. Do you deny it? A. I do.

Q. Is there any difference between your appear-

ance now and the time when you were said to have
been there?

A. At the time I was said to be there I weighed
about 295 pounds.

Q. What do you weigh now?
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A. About two hundred; have got about eight

inches of belt [137—79] to spare.

Q. Have you had any experience, Mr. Ward, in

determining whether a mixture of cement and water

applied to a block made of a semi-dry mixture of

cement and sand—what the result of applying a

mixture of cement and water to a semi-dry brick is ?

A. I never applied it to a semi-dry block.

Q. What?
A. Never applied it to them two articles, block

and brick. I have to walls, bridge caps, porch

steps and that kind of stuff.

Q. While you were making brick you applied it,

didn't you?

A. Not in dry mix, no; we used our stuff wet

mixed.

Q. Your brick is not a semi-dry brick?

A. It is a semi-dry brick, yes, but coating, the

cement is mixed on a board before it is put on the

brick; never apply dry cement and water to the

brick. I don't know what the result will be there,

but I know on steps, porch caps, and that kind of

stuff.

Q. On steps and porch caps, what is the result?

A. Sprinkle well with water, then sift cement on

it and get on with a float and float it down and

trowel it so you get through quicker, especially in

cold weather, when slow set or a steep wall.

Q. Have you observed whether penetration of the

coating mixture into the body of the object?

A. Not unless you might float it in.

Q. If you floated it in, what would be the result?
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A. You would roll it up; roll up the concrete

underneath in your top.

Q. The effect would be to make a less rich mix-

ture of the cement than that which was originally

applied? [138—80]

A. It would. You stir the sand up in it.

Cross-examination.

(Questions by Mr. RANKIN.)
Mr. Ward, you said you used a fifteen cent

whisk broom to stipple with? A. Yes, sir.

Q. Is that brush wet or dry?

A. We keep it in a bucket of water all the time.

Q. And what was the purpose of that ?

A. If that brush gets dried out the bristles is

real sharp and stiff; it bunches it up where if soft

will kind of fuzz out and acts more like a sponge,

I mean for the softness of it. You will have to

trim them up once in a while—will be all feathered

up.

Q. The reason you keep the brush in a bucket of

water is to keep the brush soft?

A. You have to keep the brush moist all the time,

wet when you put it in there, or it will tear off the

face.

Q. And that is the only reason?

A. That is the only reason I see, unless awful hot

weather and have to use water to keep from setting

too fast; then throw water on there.

Q. Is there any other reason you keep water on

the brush? A. I don't know as there is.

Q. If that were the only reason why would you

go back to the bucket to get additional water?
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A. The other day when you were out there I

called attention to the brush hanging on the post

for some time, and was awful dry—just like a

needle.

Q 1

. That is not the usual way ?

A. Lays in the water all the time; unless awful

hot never use water only what is naturally in the

brush. [139—81]

Q. Wait until I finish the question please. This

way you illustrated to us the other day was not the

usual way you make brick?

A. Only that the brush—I told you the other day

that the brush was awful dry.

Q. Then I understand that there was a difference

between the way in which you make brick as you

showed us the other day, and ordinarily?

A. I dipped the brush in water three or four

times, to see if it wouldn't soak up.

Q. And that is different from what you usually

do? A. Sometimes we never touch it again.

Mr. ATKINS.—If your Honor please, he says

he intends to keep the brush wet.

COURT.—I understand what he means, yes.

Q. Maybe I am mistaken, but it seems to me it is

of importance. Just this question: Which would

carry the most water, a brush that was constantly

wet or a dry brush ?

A. Well, the constantly wet brush will carry the

most water when it gets all fuzzed out.

Q. You speak of agitation. Do you agitate?

A. With the trowel; no, sir.

Q. Can you agitate with a trowel?
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A. I doubt it; that is the flat surface. Can kind

•of stir it this way.

Q. No. I mean flat surface.

A. No, that doesn't agitate.

Q. You say you cannot agitate with a trowel?

A. No, I didn't say.

Q. Can you agitate with a float?

A. Oh, yes, that is what you have. [140—82]

Q. What is the difference between that and the

same motion with a trowel?

A. Well, float there is some suction; big suction

to a wooden float.

Q. Has more suction? A. Yes, the wood has.

Q. Suppose your float was lined or faced with

metal, would there be any difference?

A. Would act the same as a trowel; would slide

over the top.

Q. Do you know if Mr. Shope 's floats have metal

facing? A. I didn't look at them.

Q. You don't know whether they do or not?

A. I didn't look at them.

Q. They may have metal facing for all you know.

COURT.—He says he don't know—didn't look at

them. How can he know any more about them.

Q. How many faced concrete brick have you
made?
A. Oh, I imagine somewhere around five thou-

sand, this time we got stopped; that is up to the

time the injunction was out.

Witness excused. [141—83]
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TESTIMONY OF OTTO PETERSON, FOR
DEFENDANTS.

OTTO PETERSON, one of the defendants,

called in his own behalf, being first duly sworn, tes-

tified as follows:

Direct Examination.

(Questions by Mr. ATKINS.)
You are the other of the two defendants in this

case? A. Yes, sir.

Q. How long have you lived in Portland?

A. Since 1907.

Q. How long have you been engaged in cement con-

struction work?

A. Well, I haven't—you mean out in our plant?

Since last year.

Qi. No, altogether.

A. Oh, altogether. I am not very much of a ce-

ment man. I have been with it off and on for, oh,

I should judge somewhere along 15 or 16 years ; not

steady; just off and on.

Q. How did you make faced brick in your plant

before the injunction was issued in this case?

A. Why, we tamped concrete into the molds

—

Q. How do you make it?

A. Put it on with a trowel. I never made them.

Mr. Ward is the man that always makes that.

Takes one trowel and puts it on with that and fin-

ished the top, smooth finish, and finishes it with a

fifteen cent broom, I think, anyway finishes the top,

lets the door of his mold down, and his long trowel

on the edge in this manner, smears it on the same as

plaster on the wall, or any other part.



vs. Shope Brick Company. 149

(Testimony of Otto Peterson.)

Q. Did you ever make faced brick in any other

way than that out in the plant 1

?

A. No, we haven't; the only way we ever made

it.

Q. How long has that method of manufacture

been known to you in [142.—84] making articles'?

A. I have seen it done 25 years ago or more.

Twenty-five years ago, anyhow ; 1897, that I remem-

ber of.

Q. The method which you first saw, say 25 years

ago, is the same that you practiced?

A. Identically the same.

Q. Down at your factory? 1

A. Identically the same thing.

Q. Identically the same. A. Same thing.

Q. You were at the Shope Brick Company works

on May 14 of this year? A. Yes, sir.

Q. How many times had you visited those works

before that time? A. The Shope Brick Company?

Q. Yes.

A. Well, we bought our truck on the 12th day of

March, and somewhere along the last part of March

or first of April was the first time I ever entered

the Shope Brick Company in any way. Never been

near the place outside of going by it with the

machine.

Q. Between that time and May 14 of this year,

did you visit it frequently?

A. Well, I have been in there after bricks since

the injunction.

Q. But before the injunction.
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A. No, I never was in there before ; never was in

there before.

Q. Is it true that you were out there before the

injunction was issued, measuring tiles'?

A. No, sir; I never was near the place.

Q. Positively deny that? A. Yes, sir.

Cross-examination.

(Questions by Mr. RANKIN.)
Where were you, Mr. Peterson, 25 years [143—85]

ago when you saw this art practiced

A. Twenty-five years ago was in St. Paul, Neb-

raska.

Q. Were you working there?

A. I was working there, yes, sir.

Q. Were you working in cement brick mills?

A. No, sir; working for a man; worked for him

four years that ran a brick yard. Was a brick-

layer. Was a cement man; done everything. I

used to run the yard. Was a sort of foreman when

he was not on the job.

Q. What were you doing there?

A. Manufacturing clay brick.

Q. You were manufacturing clay brick?

A. Yes, sir.

Q. Was that cement brick ?

A. No cement brick back there at that time.

Q. How long ago had you known of manufacture

of cement brick?

A. I don't recall the time, but has been some

time. I heard about it for some time.
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Q. Did you ever know it before you met Mr.

Ward?
A. Oh, yes, I knew about cement brick before.

Q. Did you ever see the bricks before you met

Mr. Ward?
A. No, I never worked with cement business very

much myself. I am not an expert man in cement

work.

Q. You don't manufacture the brick yourself?

A. No, I am not—I am not handy enough with

the trowel.

Witness excused. [144—86]

Mr. ATKINS.—If your Honor please, a number

of patents showing the prior art have been set up in

the answer, and we wish to introduce those in evi-

dence and have them marked as defendants' ex-

hibits.

Patents received in evidence and marked as

follows

:

Hubbell Patent No. 115,475, May 30, 1871—Defend-

ants' Exhibit "D."

Eichardson Patent No. 461,890, Oct, 27, 1891—De-

fendants' Exhibit "E."

Goode Patent No. 518,239, April 17, 1894—Defend-

ants' Exhibit "F."

Federici Patent No. 527,416, Oct. 16, 1894—Defend-

ants' Exhibit "G."

Haddock Patent No. 531,842, January 1, 1895—De-
fendants' Exhibit <'H."

Jongbluth Patent No. 587,484, August 3, 1897—De-
fendants' Exhibit " I."
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Stevens Patent No. 624,563, May 9, 1899—Defend-
ants' Exhibit "A" (p. 15).

Emerson Patent No. 692,644, Feb. 4, 1902—Defend-
ants' Exhibit "K."

Davies Patent No. 703,644, July 1, 1902—Defend-
ants' Exhibit "L."

Jaques Patent No. 723,281, March 24, 1903—De-
fendants' Exhibit "M."

Jaques Patent No. 748,611, Jan. 5, 1904—Defend-

ants' Exhibit "N."

Brownson Patent No. 777,073, Dec. 13, 1904—De-

fendants' Exhibit "O."

Cox Patent No. 814,358, March 6, 1906—Defend-

ants' Exhibit "P."

Porten Patent No. 818,286, April 17, 1906—Defend-

ants' Exhibit "Q."

Bartlett Patent No. 829,249, Aug. 21, 1906—Defend-

ants' Exhibit "P."

Brown Patent No. 833,952, Oct. 23, 1906—Defend-

ants' Exhibit "S."

McClenahan Patent No. 850,670, Apr. 16, 1907—De-

fendants' Exhibit "T."

Henderson Patent No. 886,124, April 28, 1908—De-

fendants' Exhibit "U."

Thomas Patent No. 958,194, May 17, 1919—Defend-

ants' Exhibit "V."

Malette Patent No. 751,089, Feb. 2, 1904—Defend-

ants' Exhibit "W."
Mr. ATKINS.—If your honor please, one of the

patents set up in the answer is patent issued May 9,

1899, to Charles W. Stevens for a process to make

artificial stone, this process is one of casting cement
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blocks; it is distinguished to [145—87] that ex-

tent from the making of a semi-dry cement brick.

This patent is not offered in anticipation of the

making of cement bricks, whether they be faced or

otherwise, but it describes in Claim 1 in brief lan-

guage, a process which negatives the possibility of

cement mixed with water in a liquid state entering

a sand mold upon which it is formed. The first

claim of the patent reads: "The process of forming

artificial stone consisting in molding the stone com-

pound while in a plastic or semi-liquid state in or

on a mold formed of relatively dry sand and then

allow the mass to set until the sand absorbs the sur-

plus moisture from the compound, thereby convert-

ing the latter to a solid or nonliquid form, substanti-

ally as and for the purpose set forth." Now in

forming that cast stone the inventor made a mold of

sand, that is to say, he used a container and in the

bottom of that tamped a mold which gave form to

the block cast upon it. By the aid of that method

he was able to form in most intricate design.

Mr. RANKIN.—I don't wish to interrupt, but

counsel has not qualified as an expert in this case.

This is either argument or testimony, one or the

other.

Mr. ATKINS.—It is neither. It is introduction

to what I am about to say. The patent is in evi-

dence for itself.

Mr. RANKIN.—Then what is the use defining it

if it is in evidence

COURT.—What is the use of arguing now?
Mr. ATKINS.—If I may be permitted, I will state
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why I am offering this. This patent has been the

subject of extensive litigation. The patent was up-

held by the Circuit Court of Appeals of the First

Circuit, and the principle upon which the patent

rests is that the mold will form a clear demarcation

[146—88] between the cement and the water which

is used in liquefaction. It has sustained the case, but

I am advised by letter from the Clerk of the Court of

Appeals that application was made for certiorari to

the United States Supreme Court. I have not been

able to find any reported account of that, but have

a letter from the clerk. But at any rate the patent

has been sustained and the theory has been upheld as

fully established. The record is a somewhat exten-

sive one, and I wrote for a certified copy of the

record in that case, and intended to file it as part of

the record in this case, in order that your Honor may
see that it has been, as one might say, authoritatively

established that a mixture of water and cement in a

liquid state poured upon a tamped mold of sand

will not penetrate the sand, but that it will assume

the form of a casting that has fine lines as if the cem-

ent were metal and had been poured into a mold in

which the metal is set. Now, I cannot file that cer-

tified copy of the record because it is loaned, but the

certificate is attached to it, and I shall be glad to read

perhaps one or two extracts from that for the infor-

mation of the Court. The Court may find in the

reported case much that appears here, but this I

think will apprise the Court of a fact, established

by extensive litigation in which both parties were

represented by eminent counsel and which extended
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over a number of years, and established the fact

that a mixture of cement and water upon a sand

mold will produce a separation of the water from

the cement and will not permit penetration of the

cement into the sand, which is the basis upon which

the superiority of this patent in suit is sought to

be recognized.

COURT.—When it comes to the argument, you

may.

Mr. ATKINS.—May I read it in as part of the

record in the case? [147—89]

COURT.—I don't think so. I don't think the

decisions of the Courts, while they might be per-

suasive as an argument, would be any evidence.

Mr. ATKINS.—I recognize it is not evidence and

am not making such an offer as evidence before the

Court except in reference to the existence of a

physical law. [148—90]

TESTIMONY OF RALPH K. STRONG, FOR
DEFENDANTS.

RALPH K. STRONG, a witness called on behalf

of the defendants, being first duly sworn, testified

as follows.

Direct Examination.

(Questions by Mr. ATKINS.)
Give your age, residence and occupation.

A. I am 41 years old; professor of chemistry at

Reed College.

Q. What qualifications have you in the way of
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study that entitle yon to be here as a chemical expert

in this case ?

A. I have studied and taught the subject of chem-

istry since graduation.

Mr. RjANKIN.—Mr. Strong, it is a pleasure to

admit your qualifications.

Mr. ATKINS.—That goes without saying, so we

may proceed.

Q. You have made a study of the patent sued

upon in this case % A. I have.

Q. Do you understand the invention as described

therein %

A. I understand, I believe, the descriptions.

Q. I hand you a copy of Plaintiff's Exhibit 1, and

ask you to read Claim 1 thereof, and explain it to

me as you understand it.

A. The claim states in my opinion that cement due

to the water on the original semi-dry brick passes

into the pores of the brick with the water. That is

the description, in my opinion.

Q. What difference, if any, is there between the

invention as defined in Claim 2 and that defined in

Claim 1?

A. The difference is in the last part, *
' and adding

cement to the water, whereby the cement will enter

the pores or interstices with the water."—Claim 1.

'

' Then spreading cement upon the water and agitat-

ing the mixture to carry the cement into the inter-

stices of the block to the required depth" in Claim

[149—91] 2.

Q. Have you made any experiments or investiga-
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tions to determine whether, under the conditions

named in the patent the water of the mixure added

to the semi-dry blocks will enter the pores of the

block? A. I have.

Q. What is the result of your investigation?

A. I took the extreme case I could imagine. I

took sand itself, which offered a maximum of voids,

and placed it in the cement, which offered the maxi-

mum of penetrating ability. The sand was covered

with water, and the cement added without mixing,

was poured on to the sand, and allowed to set, and

then the vessel in which this was contained was

broken and the surface contact between the sand and

the cement very carefully examined. There was no

penetration, as far as I was able to determine, of the

cement into the sand. Much to my surprise, there

were in some cases free surfaces of cement exposed.

Of course the cement had adhered to the upper parti-

cles of sand; that goes without saying; there was

perfect contact there. But as far as it was possible

to observe, there was no penetration of the cement

into the sand layer.

Q. Did you make any further experiments to de-

termine whether if cement were added to the mix-

ture of the dry sand in the semi-dry state, there

would be any difference in the result?

A. I added to the sand in the same condition dry

cement instead of neat cement and as far as it was

possible to observe, there was no difference. The

dry cement had extracted water from the sand and

set, of course.
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Q. In your opinion, will the application of a mix-

ture of water and cement applied to the face of a

block result as stated in Claim 1?

A. It will not. [150—92]

Q. Does agitation affect that result ?

A. It certainly does.

Q. To what extent?

A. As far as it is agitated. It is like a small boy

in a mud puddle. It seems to me rather a homely ex-

ample, but I can't think of anything that would

illustrate the point better. The further he digs into

the dirt underneath the water he is mixing, he more

thorough will be the mixing. In this case it seems

to me the more agitation of the upper surface, the

more of the block material will be intermingled with

the cement.

Q. Will there be any difference in penetration as

a result of the agitation? A. None.

Q. What do you understand by the term "pene-

tration" of the pores of the block, as the language of

the patent reads'?

A. Penetration, in my opinion, would be the cem-

ent passing into voids, using that in the absolutely

general sense, covering all voids, measurable or im-

measurable, in which the void was in diameter less

than the diameter of the cement particle. It is

perfectly apparent that any void that is less in

diameter than the cement particle, will hold the

cement particle there, it being a solid just the same

as every filter we work with operates.

Q. What do you understand to be the reason for
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the lack of penetration of the cement mixture into

the block?

A. There isn't a void large enough to take care of

the cement particles.

Q. What is the nature of the mixture of cement

and water chemically considered?

A. Chemically considered, it is a suspension, solid

cement [151—93] and liquid water.

Q. What do you mean ?

A. I use suspension in the technical sense.

Q. Is it solution?

A. It is not solution. Cement is insoluble in

water.

Q. What is the distinction of a solution from a

mixture ?

A. A mixture would cover any two substances

intermingled, no matter how many phases. A solu-

tion is one phase; every part, every section of the

solution is homogeneous. It is a homogeneous mix-

ture, as we ordinarily begin to define it.

Q. Is there homogeneity in the mixture as dis-

tinguished from a solution?

A. No, indeed, it is not necessary, although a solu-

tion is a mixture. Homogeneity is not a character-

istic of a mixture.

Q. What is the effect of the application of water

to a particle of cement considered as a single object

of thought ?

A. There has been great difference of opinion as

to the mechanism of the reaction. There is a crys-

talline theory of setting, and there is the colloidal
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theory of setting", and all conversions and variations

that have to do with those two main theories. I

might say that the colloidal theory is a somewhat

recent one, and if I may quote from Desch there

verbatim, or have it covered in the record, it seems to

me it might be helpful in explaining the mechanism.

Desch on the Chemistry and Testing of Cement.

Mr. EANKIN.—The date of that, please.

A. 1911.

Mr. RANKIN.—What edition, or is there only

the one edition?

A. It is not so stated. "The action of lime on silica

in the presence of water leads to the formation of

a gelatinous mass, in which both lime and silica are

present."

Mr. RANKIN.—Since the date of the book is 1911,

and the patent was issued in February, 1911, it is

certainly not [152—94] a publication that could

precede within two years the issue of this patent.

Mr. ATKINS.—It is not offered as a publication.

Mr. RANKIN.—I think that is correct, and I

withdraw the objection.

A. (Continuing.) In which both lime and silica

are present, but for which it is impossible to obtain

a definite formula, the composition varying with the

conditions of the experiment. A hydrated calcium

metasilicate, containing an uncertain amount of

water, has been obtained by several investigators,

but the formation of crystalline substances of this

kind is always a secondary change, the original pre-

cipitate being invariably gelatinous."
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"Since the absorption of water by a colloidal mass

to form a gel is accompanied by a great increase

in the volume of the mass, as is familiarly seen in

the swelling of gelatine or starch grains, it has been

questioned whether a colloid theory is applicable to

cements, which are known not to increase largely in

volume during setting. The objection is really based

on a misunderstanding, whilst the individual parti-

cles of cement become larger, the total volume of

cement plus water diminishes during the absorption

as is always the case when colloidal gels swell by

absorption of water."

Q. Who is this writer from whom you have

quoted ?

A. The authority of that theory is Michaelis, pro-

pounded in 1893, according to Desch.

Q. Is the theory of the colloidal formation of

cement by application of water correct in your opin-

ion or not I

A. It is the best in my opinion offered, and in sup-

port of my opinion I would state this : That cement

which has been set can be reground, and can then

be set again. It can be reground [153—95] and

set again. And the explanation is that the action

is superficial on the outside of each particle. And
when that superficial layer, this colloidal gel, which

does not demand it be in liquid or plastic state

—

the gel may be the original gel—has been removed,

there is still cement available for a new set,

Q. What would be the effect in respect to pene-
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tration of a block of cement in suspension in water

in consequence of this colloidal theory?

A. Well, just as soon as the setting begun, the

particles of cement will go in not as far as it would

when it was fresh.

Q. The formation of the colloid would then act

as an additional means of excluding the intrusion

of the cement into the pores. Is that correct %

A. Exactly.

Q. And in your opinion without the colloidal

formation the cement would not penetrate the

pores ?

A. With or without it would not penetrate

through a pore greater in diameter than I have

defined previously.

Q. Is it correctly stated in the patent that the

water will lead the cement downward into the

pores? A. In my opinion it will not.

Q. Why do you so state?

A. In the process of filtering it is well known

that a filter medium may be used to separate solid

particles from suspension which are smaller even

than the voids. That is, it would go through the

voids. To illustrate: Now, a common practice is

to filter and let the first part go through clouded

and then put it back in the original container, and

keep on and very shortly after you have carried that

on, a liquid comes through clear. It seems as if

the particles of solid which are to be [154—96]

taken up pile up and interfere with each other on

the filter, and themselves act as a filtering medium.
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Q. If I understand you correctly then the block,

the cement block of the patent acts as a filter to

the cement in suspension in the liquid. Is that

correct ?

A. In so far as there is a flow of water through

the brick, or into the brick, it acts as a filter.

Q. It allows the passage of water and interrupts

the passage of cement into the pores'? A. Yes.

Q. You saw the operation of the so-called Shope

method at the Shope plant on May 14 of this year?

A. I visited the Shope plant, and I believe that

was the day.

Q. In your opinion, was there any exception to

the theory which you have expressed that the block

acts as a filter to the cement in suspension in

water ?

A. I had no difficulty in verifying the theory in

my opinion on the examination of that Shope brick.

Qi. What effects the facing of the Shope brick?

Is it adhesion, or is it in consequence of the in-

filtration of the cement mixture into the block %

A. Do I understand the question to be the ad-

hesion of the surface and body of the brick?

Q. The adhesion of the coating to the block.

A. There is a continuous layer of cement, con-

tinuous not absolutely, but you can follow the cement

around by the particles of sand which are in the

upper layer. The cement of the upper part ad-

joins the cement of the lower, intermingled by the

aggregate.
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Q. Do you recognize that brick, that particular

brick? A. I believe I do. [155—97]

Q. What is it?

A. It is a brick made, I should judge by the

cross-section here by the Peterson Ward process.

Q. In the Shope brick is there a difference in

thickness of the layers of the different faces ?

A. There is. The outer face may be traced further

down into the brick.

COURT.—In the Shope brick, you mean?

A. Yes, in the Shope brick.

Q. How do you account for that?

A. Account for that by mixing which the Shope

people do on the block.

Q. What do you mean by mixing?

A. Agitation.

Q. Is it the mixture that increases the apparent

thickness there?

A. It is stirring up of the block and of the

cement which is put on for a finish.

Q. It is not then evidence of penetration?

A. Absolutely not, in my opinion.

Q. That increased thickness is caused from agita-

tion? A. Intermingling.

Q. From intermingling of the loose sand from

the green brick? A. Yes.

Q. With the cement mixture of the coating?

A. I believe that is it.

Q. What led you to that opinion, as far as your

observation went?

A. I don't think I can answer that.
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Q. You saw the Shope brick manufactured?

A. I did.

Q|. You say that you think that the difference in

the thickness is the result of the mixing up of the

sand into the cement coating? [156—98]

A. I do.

Q. Now, how do you arrive at that conclusion

from what you saw in the operation?

A. I saw them operating with considerable

vigor.

Q. In what way?

A. I think that I would rather do it this way,

if the Court is agreeable. With two bricks certified

to be Ward & Peterson and Shope, I could show

that if I had the two fractures to compare them,

as I have no marks of identification on any of the

bricks.
,

Q. Then you can't identify that?

A. I was careful to state that.

Q. Yes, I observed that.

COURT.—I think we should identify the bricks

if they are to be used.

A. This can best be done by the men themselves.

COURT.—By the people who made them?

Mr. ATKINS.—Can we call Mr. Ward to identify

the brick?

COURT.—I suppose counsel will take your word

for it, if you state where they came from.

Mr. ATKINS.—Will you stipulate?

Mr. RANKIN.—If you say Ward & Peterson

made that brick.
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A. I want to see the two side by side.

Mr. ATKINS.—I say this is a Shope brick, and

this is a Ward & Peterson brick.

Mr. SHOPE.—Yes, we will admit it.

Bricks offered in evidence. Shope brick marked

Defendants' Exhibit "X" Ward & Peterson brick

marked Defendants' Exhibit "Y."

Q. Now, you see the marks there and you com-

pare them and state what differences, if any, you

find. [157—99]

A. Particles of sand are imbedded in the layer of

cement, which is differentiated by the color in both

cases. The particles of sand as they appear in the

cement layer are completely covered by cement in

both these cases, and the difference in depth of

this upper treated layer in the cement in my
opinion is simply due to the mixing up of the sur-

face, that is, the top.

COURT.—That is the Shope brick?

A. That is the Shope, or X. This is the other,

and after it goes down further, the colored part of

this brick is simply due to the stirring up they give

it, much more vigorous stirring than in the manu-

facture of this brick.

Q. Is there identity or difference, in your opinion,

between the process you observed in the Shope

Brick Company plant and that practiced in the

Ward—Peterson %

A. As I observed the manufacture in both cases,

the Shope surface was agitated a great deal more.

In fact, I didn't observe any agitation in the case of

the Ward—Peterson brick at all.
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Q. Did there appear to be any agitation, as far

as you observed, in the application of Ward

—

Peterson ?

A. Of necessity must have been in trowelling

back and forth, the movement of the particles one

upon another, and must have been some mixing.

COURT.—I suppose, Professor, you mean in

plain English that one was rubbed more than the

other? A. Yes.

Q. And the laying on of the coating, the surface

coating in the Ward—Peterson brick was gently

applied 1

A. More gently applied than in the case of the

Shope %

Ql. Did you notice in the Shope Brick Company

what kind of a trowel was used? [158—100]

A. It was a float, and I believe a wooden float,

although I didn't feel of it. It seemed to me I

asked one of the workmen, but I couldn't swear

that I did.

Q. What trowel was used in the Ward—Peter-

son ? A. It was a steel trowel, thin faced.

Q. You think they were distinguished in that

particular %

A. Yes, I would. The float was of the order of

an inch in thickness, and were about the same super-

ficial area.

Mr. ATKINS.—You may cross-examine.

Mr. RANKIN.—I would like until to-morrow

morning to take up the cross-examination. Have
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you introduced all the patents that are cited in the

answer ?

Mr. ATKINS.—I think so. I want to be sure.

I intended to do so, and will compare them to-

morrow morning, and be sure they are all right.

Mr. RANKIN.—There are two things. The

patents have been put in, I suppose, subject to

argument, although no testimony on them. I want

to be able to get that testimony from the expert

that we have for that purpose. Second, we have

made several experiments. We want to introduce

our brick that have resulted from these experiments.

I also offer at this time—it was discussed informally

by counsel and myself some time ago—that it would

be a very great assistance to the Court, if the Court

could take a trip over to the plant, and see it

actually done, and I would offer it, and be willing

to do it.

COURT.—I don't know whether I could promise

that or not.

Whereupon proceedings herein were adjourned

until to-morrow morning at 9:30. [159—101]

Wednesday, May 28, 1924, 9:30 A. M.

RALPH K. STRONG resumes the stand.

Cross-examination.

(Questions by Mr. RANKIN.)
Mr. Strong, you have read the specifications of

the patentee in the patent in suit? A. I have.

Q. Do you find anywhere in those specifications

that the patent mentions brick made solely of sand?
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A. No, sir; I do not.

Q. As I understand it, we don't quarrel with

whether the patentee has said this or that, but we

may have a difference of opinion as to the inter-

pretation of what the patentee says.

A. The experiment with sand was simply stated

to be an experiment of the condition according to

the specifications of the patent.

Q. Possibly you didn't hear my question. I said

we have no quarrel with whether or not the patentee

said this or that in his patent, but we may have a

difference of opinion as to how that language should

be construed. A. I presume so.

Q. Now, this patentee of mine—and I wish to

use his exact language, says: "The block when

formed and cured, is a porous body with inter-

stices, voids or pores between the particles of sand

and cement, to which mortar will adhere in wall

construction but which must be waterproofed on

its exposed face to prevent the absorption of mois-

ture." Now, this contemplates and in fact pro-

duces, if made according to these terms, a surface

which will have some voids, will it not?

A. Being made of solid particles completely,

there must be some voids, of course. It would be

impossible to pack solid particles so there wouldn't

be voids. [160—102]

Q. Then you admit there would be some voids I

A. Certainly.

Q. Now, then, when we mix water and cement
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upon the face—and I will call it for want of a

better term, milk of cement. A. All right.

Q. Would there not be particles of cement small

enough that some of them would enter the voids in

the block?

A. I tried to make it perfectly clear. If the

void is larger in diameter than the particles of

cement is in diameter, of course it will fall in. It

couldn't do otherwise. A matter of common knowl-

edge.

Q. Then they would enter if smaller?

A. They enter the interstices if the void is larger

in diameter than the particle of cement.

Q. Now the questions which you have so kindly

answered me are within the language of the patent,

are they not?

A. Not in my interpretation. A void

—

Q. That is really for the interpretation of the

Court, is it not?

A. You asked me for my opinion.

Q. Those questions that you have answered now

are well within the language used by the patentee

in his patent?

A. I believe not. Entering the pores, if he

speaks of particles entering the pores which arc

open between the particles, as of sand or any mix-

ture, it is apparent to any scientist that they would

go there. It must mean, I should say then, as an

expert, viewed from the chemical side, that it went

further than that.

Q. What does this patent say?
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A. Entering the pores.

Q. Then the answers to the questions are well

within that language, are they not? [161—103]

A. That I should say, using your own language,

would be for the Court to decide.

Witness excused.

Defense rests.

Mr. RANKIN.—Now, if the Court please, with

the courtesy of counsel, we have here certain brick,

they are numbered A, B, C, D and E. In order to

expedite matters counsel has agreed to take n^ word

for it, and I do state to the Court that these are

manufactured on Shope brick machines, at the

Shope plant, in the usual forms and usual methods

that Shope brick are manufactured, and are Shope

brick manufactured under Claim 2, with the ex-

ception that exhibits "D" and "E" each conform

to my statements in all particulars except that the

material which is used is a charcoal substance, for

the purpose of illustration, and is not the usual

material that is used in their blocks.

Mr. ATKINS.—I want it understood these are

made in accordance with the terms of the patent

as well as in accordance with Shope bricks.

Mr. RANKIN.—Yes, they are.

Exhibits offered in evidence and marked Plain-

tiff's Exhibits 11-A, 11-B, 11-C, 11-D, and 11-E.

Mr. RANKIN.—And further, as having no bear-

ing on the case further than showing the Shope art,

here are six bricks manufactured under the Shope

patent and the Shope process, and really Shope



172 Roy Ward and Otto Peterson

(Testimony of Ernest E. Werner.)

brick, commercially. We offer them as one exhibit.

Marked Plaintiff's Exhibit 12. [162—104]

Mr. RANKIN.—Further, by agreement of

counsel, some of the patents that are in evidence

will be eliminated for the sake of brevity, and if

Mr. Atkins will kindly give me the patents upon

which he relies, I will introduce my witness.

Mr. ATKINS.—I am not eliminating any, but

will give you a list upon which we will probably

rely exclusively. [163—105]

TESTIMONY OF ERNEST E. WERNER, FOR
PLAINTIFF (IN REBUTTAL).

ERNEST E. WERNER, a witness called on be-

half of the plaintiff, in rebuttal1,'" being first duly

sworn, testified as follows:

Direct Examination.

(Questions by Mr. RANKIN.)
Where do you reside, Mr. Werner?

A. St. Louis, Missouri.

Q. What is your business?

A. I am a consulting engineer, offices 37 South

Vanderverter.

Q. What have you done to qualify yourself in

your profession?

A. I have had several semesters

—

Mr. ATKINS.—I admit the qualifications of the

gentleman as an expert.

Q. Mr. Werner, I call your attention to the pat-

ent in suit of Mr. Shope, No. 985,709, and ask you

if you have read the same? A. I have.
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Q. I will ask you what in your opinion or your

interpretation is the base of this patent.

A. The patentee describes it both in the claim

and in the statement as a method of forming water-

proof faced cement blocks.

Q. Does the patentee give directions comprehen-

sively as to his intent? A. Yes, quite clearly.

Q. State as clearly and briefly as possible what

these directions are, preferably separating that

which is admittedly old from that which is claimed

as new, having reference to the specifications, of

course.

A. All that is necessary for the interpretation

of this patent from my standpoint, of course, is

contained in the first [164—106] paragraph of

the second claim, page 1. The first sentence clearly

speaks of something which is old, something which he

does not claim except as an element in his patent, that

is a semi-dry body upon which he wishes to place

the facing. Shall I use the language of the patent

or may I use my own—which do you prefer?

Q. As you prefer.

A. He says, "Water is next applied, as by

sprinkling, to the face of the block in sufficient

quantity to enter the pores or interstices of the

block, and then a powder of cement, either neat or

mixed with sand or other ingredients, is sifted upon

the water." Claim 1 substantiates this description

to this point. He then adds: "Which is at the

same time agitated so as thoroughly to saturate

the face of the block." The "same time" is rather
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important. Now that clearly defines to me what
he wishes to do. He now goes on to explain what
will happen. "The water will thus enter the pores

or voids of the block to the required depth, and
carry with it the cement powder sifted thereon."

That is purely an explanation. Then also "The
water serves both to carry the cement into the pores

and to cause crystallization of the added cement,

and no external pressure will be required to force

the water and cement into the block." That con-

cludes his statement. The rest of the sentence

merely expresses that he may thereafter do what he

pleases, which presumably is his right. That, your

Honor, in my opinion is the substance.

Q. We have had some testimony as to how cement

and water act or interact in regard to colloids. In

your opinion does this matter for the purpose of

this patent?

A. Not everyone accepts the theory of colloids

as applied to the cement industry, the utility of

cement; this theory is being [165—107] more

and more adopted, although still considerable con-

troversy exists. I w^ould say it enters to this ex-

tent; it throws considerable light upon the state-

ment made by the patentee, as to carrying cement

into the voids, I would rather think on the earlier

steps of the formation of the ultimate colloidal gel.

These earlier steps being merely the suspension of

the cement in water, similar to what Dr. Strong re-

ferred to in his mud puddle. Cement is very much

the same substance physically as clay. Further-



vs. Shops Brick Company. 175

(Testimony of Ernest E. Werner.)

more, the standard cement is of varying fineness;

I am speaking from memory, although I have little

literature to verify it, your Honor. Twenty-five

per cent of the ordinary cement will float upon a

200-mesh sieve. I believe there are standard Gov-

ernment specifications and I am rather referring to

this than to scientific discussions on the subject.

Also 25% of the particles will be finer than two ten

thousandths of an inch. Now that is well within

the borderland of suspension, such suspension as

the doctor referred to in regard to mud. It does

not take much imagination to visualize that when

one takes a quantity of cement and a quantity of

water—I think we can even fix the quantity—if one

takes a large quantity of water and a small quan-

tity of cement, one could use in part a colloidal

suspension which will pass through a filter; I can

see no difficulty why it should not enter the super-

ficiary pores. Now, when one approaches this from

the standpoint of the patent, this is dealing with in-

definite quantities. The patentee says "sufficient"

sufficient to enter the interstices or pores. One

might reason this—rather let me put it this way; I

would reason this way: That part of the cement,

that part which enters—may I use his language

—

"some of the cement" will doubtless be put into

this condition of suspension and thereby enter the

pores. Dr. Strong spoke very correctly of the

latter stages of the setting of [166—108] cement.

Later on, this hypothesis may apply, this imaginary

condition of gelation, a plastic colloidal gel be
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formed, but we cannot reach that condition, if

your Honor pleases, without getting preliminary

our condition of suspension which functions for the

patentee.

Q. You spoke in your answer of Dr. Strong's

testimony. Do you agree to what the Professor

said?

A. Not altogether. You mean yesterday or to-

day?

Q. This morning.

A. Yes, quite. There is nothing between us at

all.

Q. Now the patentee speaks of his porous body,

one which is common in the art, which you have

defined. What do you say as to the probability of

ordinary commercial cement entering the voids'?

A. I have answered that before. I believe, ac-

cording to standard authorities, of commercial ce-

ment, twenty-five per cent will be finer at least

than three ten thousandths of an inch, and of course

as to the probability of having voids, the bricks

will speak for themselves.

Q. Mr. Werner, you have been in the courtroom

throughout the trial ? A. I have, sir.

Q. And have heard the testimony of the defend-

ant on the lack of infringement, as well as the

Witness Bilyeu's testimony upon the infringement?

Would you say that this discloses a process sub-

stantially the same as that defined in the patentee's

process ?

Mr. ATKINS.—I object to that question as in-
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competent. That is a question of law as to in-

fringement.

'COURT.—He can answer the question.

A. It is my impression, my mental impression,

that the essence of this testimony was that these

gentlemen—I have forgotten [167—109] the

name—differed from the specific description of

this patent to this extent: They applied what is

technically known, or rather in the parlance of the

trade, as slurry ; this slurry is placed upon the face

of the brick by means of a trowel and thereafter

a brush was used which had been repeatedly dipped

into water. The quantity of water was not stated.

If one bears in mind what I have said before in

regard to these minute small particles which at the

early stage of formation are not jelly like, but can

be readily dispersed, as cement slurries can be, and

then say that if these defendants use a material

quantity of water, not necessarily a large quantity,

but material, this slurry will function to give up

some of these small particles to now function ac-

cording to the patentee, in other words, wash out

sufficient of the cement, merely suspended cement,

to enter the pores, the question to me is simply

this: How much water do they use to do that?

Q. Mr. Werner, I present you with patent of

€. W. Stevens, No. 624,563, dated May 9, 1899, and

identified as Defendants' Exhibit "A<"

A. Could I not facilitate matters: I have mine in

the sequence of the amended answer. It would save

an enormous amount of time.
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Q. Mr. Werner, I call your attention to patent

of William Wheeler Hubbell, dated May 30, 1871,

No. 115,475. Have you read that patent?

A. I have.

Q. Does it have any bearing on the Shope pat-

ent? A. Not in my opinion.

Q. Would you kindly state the difference. This

is [168—110] Defendants' Exhibit "D."
A. The patent is for a pavement. The patent

says the surface shall be smooth, easy, gritty and

pliant. Rather a difficult combination. It is just

ordinary cement construction, and furthermore, this

jjatentee uses chemical means for waterproofing.

Q. I call your attention to George Richardson's

patent No. 461,890, dated October 27, 1891, marked

Defendants' Exhibit "E," and ask you if you have

read it? A. I have.

iQ. And can you differentiate the same from the

Shope patent?

A. You are speaking of the Richardson?

Q. Yes. A. Oh, most readily; yes.

Q. Will you please do so?

A. This patentee subjects his block while still in

the mold, to a shaking motion to drive out air

spaces and superfluous moisture. This mixture is

allowed to set in the mold. In other words, no

theory of removability there at all.

Q. I call your attention to Defendants' Exhibit

"F." Thomas A. Good's patent, dated April 17,

1894, No. 518,239. Have you read that patent?

A. I have.
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Q. In the same manner please differentiate that

from the Shope.

A. This patentee, like Shope, forms a surface of

pure cement, or indicates that he wishes to. He
says his stone must remain in the mold for twenty-

four hours prior to removal. That would not ren-

der itself to commercial mass production of brick.

Q. I call your attention to Defendants' Exhibit

"G," being patent of Antonio Federici, No. 527,-

416, dated October 16, 1894, and ask you if you

have read it? A. Yes, part of it.

Q. Will you please differentiate that from the

Shope patent [169—111] process defined in his

patent ?

A. This patent suggests the putting of large peb-

bles into a liquid mass of cement and allowing to

harden the mass in the mold.

Q. I will call your attention to Defendants' Ex-

hibit "H," patent of William J. Haddock, No.

531,842, dated Jan. 1, 1895, and ask you if you

have read it? A. I have.

Q. Please differentiate it if possible from the

Shope process defined in his patent.

A. The principal idea of this patent is to combine

the use of an artificial and natural cement. It is

for a block. The waterproofing is applied in a

single layer, that is a stratum between the base and

a layer superimposed upon the stratum, which the

patentee speaks of as waterproof. In this case this

patent as well as many others shows that the art

made many efforts to produce waterproof brick.
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Q. I call your attention to Defendants' Exhibit

"I," patent of Johann Jungbluth, dated Aug. 3,

1897, No. 587,484, and ask you if you have read

this? A. I have.

Q. Will you differentiate it from the Shope pro-

cess ?

A. This gentleman wishes to use a layer of pul-

verized asphalt at a seethingly hot temperature.

Q. I call your attention to Defendants' Exhibit

"J," patent No. 624,563, of Charles W. Stevens,

May 9, 1899, and will ask you if you have read it?

A. This is the adjudicated patent.

Q. The adjudicated patent, I mean. The one

which counsel are emphasizing.

A. I don't think I can improve upon what the

Court of Appeals said about this patent. I don't

think it has much relation. [170—112]

Q. I call your attention to Defendants' Exhibit

"K," of Frederick M. Emerson, dated Feb. 4, 1902,

patent No. 692,644, and will ask you if you have

read that. A. I have.

Q. What is the differentiation?

A. This is a veneer-faced block formed down-

ward. There is no immediate removal from the

mold indicated, and the patentee is under the im-

pression that he can bind two layers or two vary-

ing layers of cement and water by tamping, forc-

ing them mechanically together.

Q. I call your attention to Defendants' Exhibit

"L," patent No. 703,644, dated July 1, 1902, of

Edward Davies, and ask you if you have read it?
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A. I have.

Q. Please differentiate it.

A. This is for fence posts.

Q. I call your attention to Defendants' Exhibit

"M," patent No. 723,281, of William E. Jaques,

dated March 24, 1903.

Mr. ATKINS.—You may omit that. We will

not lay much stress on that.

Q. I call your attention to Defendants' Exhibit

"N," William E. Jaques, No. 748,611, dated Jan.

5, 1904, and will ask you if you have read it.

Mr. ATKINS.—You may omit that also.

Mr. RANKIN.—Counsel stipulates it is out of

the case.

Q. I will call your attention to Defendants' Ex-

hibit "W," F. A. Malette, No. 751,089, dated Feb.

2, 1904, and ask you if you have read it, A. Yes.

Q, Will you kindly differentiate it from the

Shope process as defined?

A. This man takes the larger portions of aggre-

gate, covers them individually, in his language,

with mortar. He puts them in a [171—113]

mold and floats upon it the liquid cement. I don't

think you could make bricks that way.

Q. I call your attention to Defendants' Exhibit

"O," patent of Earl L. Brownson, No. 777,073,

dated Dec. 13, 1904, and ask you if you have read

the patent I

A. Yes. This patentee apparently endeavors to

waterproof a stone by making a stone or casting a

stone in two pieces, two sections, and later casting
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in between them a waterproof layer to serve to

bind the two parts of the stone together, and also

to function as a waterproofing. In this case there

is not even thought of a facing in the sense of

Shope, or as occurs in the art frequently elsewhere.

Q. Mr. Werner, I call your attention to Defend-

ants' Exhibit "P," from J. J. Cox, No. 814,358,

dated March 6, 1906, and ask you if you can differ-

entiate that patent from the Shope?

A. My notes say machinery only, and therefore

of no interest. I ma.y be mistaken, but that is my
interpretation.

Q. I call your attention to Defendants' Exhibit

"Q," No. 818,286, from W. Porten, dated April 17,

1906, and ask you if you can differentiate it from

the patent in suit?

A. This man sifts cement into a mold made

smooth. His thought is to get smoothness from the

mold, to form a face; he now tamps the material

with a coarse mixture. He evidently operates on

the frequently occurring inverted principle, that is,

he depends upon the moisture in the coarse mixture

to force the water into the facing. He claims

waterproofing, uses pressure, and by referring to

page 2, line 10, implies immediate removal from

the mold. I don't think it would be very feasible

to make bricks that way. [172—114]

Q. I will call your attention to Defendants' Ex-

hibit "R," No. 829,249, from George H. Bartlett,

dated Aug. 21, 1906, and ask you if you can differ-

entiate that from the patent in suit?
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A. That is also a patent to make a smooth or

ornamental face and also forms the block inverted.

In other words, the facing is formed first, and the

body superimposed. He uses a wet slurry which

is put into a smooth mold, and then the slurry, the

thin slurry, as he puts it, is then run downward,*

the mass is allowed to harden in the mold. It would

seem that immediate removal of the brick manu-

factured is hardly possible.

Q. I call your attention to Defendants' Exhibit

"S," No. 833,952, dated October 23, 1906, of G.

Brown, and will ask you if it has any bearing on

this case?1

A. Again I may be mistaken, but I wrote on this

as a machine patent only.

Q. I call your attention to Defendants' Exhibit

"T," dated Apr. 16, 1907, being patent of Timothy

W. McClenahan, No. 850,670, and ask you if it has

any bearing on the process described in the Shope

patent ?

A. As I read this, this patentee states that he

does not make a facing brick. He places a layer of

sand upon a semi-dry aggregate, using this sand as

a percolator. This seems rather the thought he

has in mind—supplying water for crystallization.

Q. I call your attention to Defendants' Exhibit

"U," No. 886,124, patent of John €. Henderson,

dated April 28, 1908, and will ask you if you can

differentiate that from the patent in suit?

A. Most readily.

Q. How?
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A. He puts a semi-liquid mass into a nonporous

mold and applies [173—115] a top surface dry
Portland cement to absorb from said mass the ex-

cess of water. In other words he is operating per
contra.

Q. I call your attention to Defendants' Exhibit

"V," patent No. 958,194, Augustus O. Thomas,
dated May 17, 1910. Can you differentiate this

from the Shope patent?

A. On lines 55 to 65 this patentee says the fol-

lowing: "The addition of the powdered marble or

other stone mixed with cement serves the immediate

purpose"—I have no doubt it will be made clear

—

"the immediate purpose of forming a very thin

outside layer on the face of high plasticity prevent-

ing, by a thickening or stiffening action, the sur-

face tendency to run, due to the oozing of the water

to the surface." In his claim, line 86 and on over

to the end, he says: "in forming on the surface

of said facing a thin layer in low plasticity by sift-

ing on such surface powdered stone and cement to

stiffen the surface of the facing and prevent the

escape of moisture therefrom." Here is a man who

clearly had the same intent Shope had. He how-

ever makes a three step operation, and consequently

if one would operate Thomas, in view of the subse-

quent disclosure of Shope, one could produce doubt-

less a brick of Shope type. I don't think however

that you could fairly read this patent as having

had reference to Shope.
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Q. Was this patent in the Patent Office at the

same time the Shope patent was there?

A. Yes, it is curious that this patent was issued

even ahead of the Shope, and that there seems to

have been ample room for interference, but evi-

dently the Patent Office considered Shope free of

it.

Q. Mr. Werner, there has been some quibbling

as to the result of [174—116] pressing or agitat-

ing, whether or not these functions are different.

What do you say with respect to plaintiff and de-

fendant doing the same thing in that regard?

A. The defendant doing what?

Q. Pressing or agitating.

A. Why, as I understand the thing—as I listened

to the testimony as far as I could understand it,

they were doing the same thing with this difference,

that the contention was made that the float would

function differently from a trowel, but in every

other respect they must do the same thing, they

can't help themselves.

Q. In your opinion, would there be any distinc-

tion between a float, or the result of agitating with

a float which had a metal face, or a trowel?

A. Why no, assuming they both have the same
physical condition of surface. There could be no

difference.

Q. Would you call that process pressure or agi-

tation ?

A. The first operation, as practiced and used in

my presence, I would call agitation, of course.



186 Fop, Ward and Otto Peterson

(Testimony of Ernest E. Werner.)

Q. Now, you had certain tests made at the Shope

plant, didn't you? A. I did.

Q. I hand you a brick marked Plaintiff's Exhibit

11-A—and ask you if it was made under your di-

rection. A. Yes, sir.

Q. And for what purpose? To illustrate what

purpose ?

A. Well, all my preliminary experiments were

made in the laboratory and on a fairly extensive

scale, but I did wish before I came into court to see

whether or not the commercial operation coincided

with what I had done in the laboratory, and with

the patentee's description of his process.

Q. How was this brick, please?

A. Again, using roughly from memory patentee's

description, [175—117] the semi-dry aggregate

was mixed. May I, in reference to this disputed

point, agitation and pressure, state the details?

Six bricks were made simultaneously. There were

six molds in bank. The upper surface of these

molds, when in juxtaposition and ready to receive

the aggregate formed a perfectly smooth surface

over which either trowel or float or any other in-

strument which is wide enough to straddle it would

of course float, in the full sense of the word, would

not compress. Into this mold was placed the aggre-

gate which was tamped and stricken off. On it was

placed water and cement in the following fashion.

The man would hold in one hand a sprinkling-can

and in the other hand a can arranged to sprinkle

or discharge a regulated quantity of cement and

rapidly pass both over the mold. He would then
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take this instrument which yon have in your hand

and use it. Now, as to whether or not, under those

circumstances, there is much—some compression,

one might quibble, but I would say that in view

of the fact that the upper surface of the mold

clearly restricts the downward motion or movement

of the instrument used, one can call it, with perfect

propriety, agitation.

Q. Now, was the brick, exhibit 11-A, made in

that fashion?

A. Exactly in that fashion, and I had it made

with the patent in view, reading to the workman

each step, only separating it for him so that he

would follow the thing.

Q. What did you find as to penetration, please?

A. I have illustrated that in a most drastic fash-

ion. I can give you an opinion, but the brick will

speak for itself.

Q. Was exhibit 11-B, that I now hand you, made
in a similar way?

A. At the same time, under the same conditions,

from the same [176—118] aggregate, with the

same operation of sifting and application of water

and cement, subsequently finishing with a trowel,

smoothed.

Q. Was exhibit 11-C made in the same manner?

A. At the same time, from the same material,

and in the same manner, and finished by the work-

man—I really don't know what he calls it, but it

was with a trowel. Mr. Rankin, will you allow

me to refer to my notes. I am quite sure—I speak

from memory—you will not hold me to troweling

or floating. We will not quarrel on it. Now, let
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me see my notes. One cannot remember. This

brick, 11-A, was stippled. In other words, it was

finished with a brush, without the metal, or in the

fashion which this client of yours finishes his brick.

And the other two, my notes say that B was trow-

eled and C was troweled, and something else, I don 't

know what they call that; bricks will speak for

themselves.

Q. Did you make any test over and above the

three exhibits you have before you? A. Yes.

Q. As to penetration?

A. Yes. If I may put it in my way : It occurred

to me last night, after listening to Professor Strong,

that his statement of no penetration was hardly in

accord with experiments which I had made at

my laboratory at St. Louis in similar fashion, and

not knowing whether I had been mistaken at that

time, I wanted to repeat it under commercial con-

ditions. The experiment is hardly a fair one in

this sense, that instead of using sand, as directed by

the patentee, I substituted a ground coke. I am
speaking fair in a commercial sense, for I cannot

see that this patentee has said to me I cannot put

this facing on ground coke if I wish to do it, if I

formed a block from it. If your Honor pleases I

would like to have this speak for [177—119] it-

self. I call it a slight penetration. May I have the

exhibit broken now, if you please. I wish to break

it in court.

Q. Break it in court. (Brick broken.)

A. May I call your Honor's attention to the fact

that this brick was made last night?
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Q. I hand you exhibit 11-B.

A. Could you oblige me by breaking the brick?

(Brick broken.) May I pass this to his Honor?

Q. Do you find from your examination of it, Mr.

Werner, penetration? A. Oh, unquestionably.

Q 1

. I hand you exhibit 11-E, and ask you if it was

made at the same time and under the same circum-

stances ?

A. At the same time, under the same conditions,

except that they put a fanciful finish on it, I don't

know what they call it. Now this brick of course

in course of time would harden very much.

Mr. RANKIN.—That is all.

Mr. ATKINS.—Mr. Rankin, you have no objec-

tion to breaking each of the exhibits?

Mr. RANKIN.—Not at all.

Mr. ATKINS.—Will you do so, so we may re-

gard them as broken exhibits? (Bricks all broken.)

Cross-examination.

(Questions by Mr. ATKINS.)
Mr. Werner, referring to the patent in suit, of

which you have a copy? A. Yes.

Qi I think you said, did you not, that this is a

process limited to the making of any form of ce-

ment structure?

A. Now, Mr. Atkins, I can't answer that ques-

tion. I can't interpret this patent, I can only

give you my opinion. [178—120]

Q. I am induced to ask this question because you
have talked about brick manufacture and have

treated the patents relating to other manufactures

somewhat contemptuously, if I may say so.



190 Boy\ Ward and Otto Peterson

(Testimony of Ernest E. Werner.)

Q. If you please, I shall be very glad to answer

any question you may ask, with the distinct under-

standing that it represents my opinion only, as I

read the specifications and as I understand them.

Q. Will you refer to the last paragraph of the

specifications of the Shope patent, and state what

you understand from that to be the scope of the

Shope alleged process ?

A. This would make the scope of the alleged pro-

cess, as you call it—I don't know why—it is a per-

fectly good patent.

Q. This also is opinion?

A. Well, no, on top of the document I find the

name printed, "Patent." That paragraph prac-

tically removes the limit. This man wishes to put

now his facing upon anything almost that can be

made from cement.

Q. That is plain, is it not?

A. Yes, and clearly means to be put on any of

them.

Q. It follows, of course, that this patent is not

limited to the manufacture of a commercial brick,

in any sense?

A. Mr. Atkins, my definition given to Mr. Ran-

kin, if you please, was in the language of the pat-

entee. That is his scope is forming a waterproof

facing for any block. That is his own language.

Now I don't know to what he limits that, I can't

say.

Q. Will you refer to lines 55 to 58 of the speci-

fications.

A. I have them. That is the first sentence of the

paragraph.
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Q. Yes. A. Yes.

Q. Which reads as follows: "In the present

method the block is first formed in the usual man-

ner by mixing sand and cement [179—121] in

a slightly moist or semi-dry state and pressing or

tamping it in a mould." A. Yes, sir.

Q. I think you have attempted to draw a distinc-

tion between a block that is made of sand and one

made of some other aggregate.

A. I have tried to be fair, Mr. Atkins, in point-

ing out to the Court that it is hi relation to the

commercial manufacture. The experimental brick

does not represent the aggregate of the patent but

that is as far as I can go.

Q. Xow, dismissing from your mind this ques-

tion of commercial manufacture which you en-

deavor to stress, does not the patentee there say that

he makes the block of sand and cement?

A. Yes, although there is also one place, line

17, where he says sand and cement.

Q. Xow, what do you understand to be a process

in patent parlance?

A. A iequenee of operation tending to produce a

result.

Q. Then this patent undertakes to teach a novel

way of doing something in the art, does it not?

A. It must.

Q. Referring to Claim 1, please state whether you
find in that claim a definite statement of sequence

in any of the several steps of the operation.

A. Perhaps we can do it better if we read it to-

gether: tk The herein described method of forming
a waterproof faced cement block which consists"
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—step one—"in first forming the block of suitable

material in a semi-dry state, applying water to the

face of the brick in sufficient quantity to enter the

pores or interstices thereof." Step two—"Adding
cement to the water whereby cement will enter the

pores of interstices with the water." Whereby he

will get the desired results.

Q. Is it your purpose to testify that the order or

sequence is immaterial in this claim? [180—122]

A. This again is only my opinion. Inasmuch as

the patent functions to carry cement into the inter-

stices, I would say that as it concerns the invention,

he clearly has as his object entering the pores of

the block. Perhaps you will convince me to the

contrary. That is my present opinion.

Q. I call your attention to the certified copy of

the file-wrapper in the Shope case, Defendants' Ex-

hibit "B." It appears in an amendment dated

April 8, 1910—I may state parenthetically that I

have numbered the pages of this exhibit in se-

quence, and that is page 12 of exhibit "B."

A. I have one here in which the action is dated

on the part of the attorney April 8th. I prefer to

use this one.

Q. I will ask you to state whether you are able

to differentiate that claim from Claim 1 of the

Shope patent.

A. May I have a copy of the Shope patent. Now
—"The herein described method of forming a

waterproof faced cement block"—which again is

purely an identification mark—"which consists in

first mixing cement and sand in a semi-dry state

and molding it into a block, next covering the face
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of the iblock with water and sifting dry cement upon

it." Again, the third step
—"Whereby the water

will carry the added cement into the pores of the

block without the application of external pressure."

They are three identical steps leading to the same

conclusion. Have I answered your question?

Q. Then there is no difference, in your opinion,

between Claim 1 of the patent, and that claim which

you have just read?

A. You might read the claim of the patent to me,

so I may read this document. I want to be fair.

[181—123]

Q. "The herein described method of forming a

waterproof faced cement block, which consists in

first forming the block of suitable material in a

semi-dry state, applying water to the face of the

block in a sufficient quantity to enter the pores or

interstices and applying cement to the water;

whereby the cement will enter the pores or inter-

stices with the water."

A. Yes. In terms there is a distinct limitation

of this patent now. In other words, this is nowT

limited to sand and water. Is that the point you

wish to make?

Q. Whatever you please, if you can draw a dis-

tinction.

A. That is the distinction as I see it. This first

claim says in effect

—

Q. Please identify when you say "This first

claim. '

'

A. Of the file-wrapper, the one removed from the

patent. Well, now, Mr. Atkins, I would like to

make a confession to you. You are far more skill-
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fnl than I in the interpretation of these patent

claims. Why not ask me directly what the differ-

ence is and I shall try to be fair in answering.

This way simply calls me to guard myself and my
client. I simply must give exhaustive study before

I answer. The other way you can get from me per-

fectly frankly what you wish.

Q. I wish to ascertain that frame of mind of

yours in which you attempt to draw a distinction

between what is old in the art and which purports

to be stated to be novel in the claim.

A. I shall be delighted to give that. The art is

as ancient as the pyramids, in its broad sense. An
enormous amount of work has been done. Many
men have endeavored to make blocks and most

everything in creation out of cement. Some of

them have attempted to make the very identical

product, of course. There is no doubt you will find

far more than I have been able to get indicative

of a desire to do so, and many suggestions which

[182—12.4] taken and assembled will give us the

Shope theory. In my mind is this: I have been

unable to find specifically either sequentially or

otherwise, as I interpret, the thought of mixing

—

may I call in situ—I can't assist you here. In my
mind this patent states—it is either that or nothing.

I will make it very easy for you; mix in situ, that

is what this patentee wishes to do. Whether he

puts the water first or last or what he does, this is

his invention as I see it. Now, I am quite open,

is that fair'?

Q. Perfectly fair and perfectly true, I think.

Now comparing that Claim 1 from the file-wrapper,
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with Claim 1 of the patent, will you state whether

or not the only distinction is that in Claim 1 of the

file-wrapper the block is limited to one made of sand

and cement, and Claim 1 of the patent is differen-

tiated by making the block of "suitable material/'

The question is clear to you, is it not?

A. Do I find in comparing these two claims any

other difference? You haven *t stated any differ-

ence in language and thought between them other

than in the one case he may use suitable material

and the other case, sand. Is that the thought in

question? To do that I must be careful, I must

study the thing for a moment. Now, perhaps this

is what you wish, if so, I give it to you.

Q. I want your opinion. I don't want any more

or less.

A. In one case he says "covering the face of the

block with water and then sifting dry cement and

sand in a semi-dry state, and molding it into a

block, next covering the face of the block with water

and then sifting dry cement thereon." And in the

other case he says, "applying water to the face of

the block in a sufficient quantity." Now, if you
wish me to quote further, I shall be glad to do so.

Q. You do find, however, that differentiation I

have mentioned? [183—125] That in the claim

as allowed "a suitable material" is specified in-

stead of cement and sand?

A. I believe I have said in direct and I am rather

fair with you on cross-examination, what this pat-

entee has described, and all of it he described, and
more than all of it he described, since he puts in

unnecessary things. I have also told you in very
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plain language what my conception of the patent is.

Now as to whether or not these terminological dis-

putes between the Patent Office and the attorney

here for the patent, it seems to me they are for

his Honor, not for a technical expert, but I am
quite willing to answer.

Q. Since it is a question the Court must pass

upon, will you please be kind enough to answer the

last question?

A. The last question: aside from the difference

above mentioned, I now find an additional differ-

ence. The patentee, in his final claim, applies

water to the face of the block in sufficient quantity,

and in his file-wrapper claim he says—prior to the

amendment and in no wise bound by it
—"covering

the face of the block," that is an additional differ-

ence. Are there any others?

Q. Is that all? Is that your answer?

A. So far. "With water and then sifting."

Q. You still—I am sure you do not intend to

evade the question. A. Not at all.

Q. But you still fail to state that there is that

distinction or differentiation between these two

claims by the substitution in the claim of the pat-

ent, "suitable material" for sand and cement.

A. I have granted that, if you please, as one diff-

erence. Now, the next difference is that he now
wishes to add "sufficient water." In the first in-

stance he wished to cover the face of [184—126]

the block. That is true. Now, if there are any

more I shall answer.

Q. There is a substantial difference between the

claim of the patent and this claim of the file-wrap-
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per that we are considering in respect to the forma-

tion of the block, is there not?

A. There is not the slightest difference in the in-

tent of the patent. There is considerable difference

in the form of the claim.

Q. It is your opinion that there is no difference

in the scope of the patent or the scope of the in-

vention ?

A. Again I cannot pass on that, but I will make

it clear to you as best I can. It is purely a matter

of interpretation, and of course I am interpreting

it to the best of my abilit}" for my client. When
he says, "next covering the face of the block with

water," is he in fact doing anything else but a

step in his operation?

Q. I am talking about the block and not about

the water. I concede that the application of water

is substantially the same, I make no point upon

that. As to the block I say there is a difference

between "suitable material" and "sand and ce-

ment. '

'

A. Nowr again we are at a disagreement. My
conception of this patent is a facing.

COURT.—Isn't the difference in these two claims

perfectly plain by the language in it ?

Mr. ATKINS.—That is sufficient, your Honor,

I will not press that further.

Q. Now, that Claim 1 of the file-wrapper has been

erased. A. Evidently.

Q. And it was erased in view of this rejection,

quoting from the file-wrapper, letted dated April

19, 1910? [185—127]

A. The next official in sequence.
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Ql You have it?

A. "Claim 1 covers nothing beyond the ordinary

process of laying cement sidewalks when the sur-

face of the pavement is coated in whole or in part

with water brought to the surface by tamping. It

is accordingly rejected upon Haddock." May I

say that as I read this it is a fair and honest opin-

ion of the particular examiner who rejected it. I

know nothing about it.

Q. But you are perfectly familiar with the pat-

ent practice?

A. Perfectly familiar to know that when there is

a question of interpretation as it here exists, that

must be decided in court, and that opinion is better

than mine.

Ql And you know that when that claim was

erased upon that rejection it was a confession that

the invention as defined in that claim, was old in

the art?

A. In the opinion of the particular examiner who

made the particular rejection.

Q. And conceded by the erasure on the part of

the applicant?

A. Why, if you wish to put it that way, it was

conceded by the attorney representing the client.

He was of the opinion that the examiner's opinion

was good enough on it. In other words it would

go. I know nothing about the attorney or the ex-

aminer.

Q. That, if you please, brings us to an examina-

tion of the Haddock patent, No. 531,842, Defend-

ants' Exhibit "H," to which you have referred in

your direct examination. Before entering upon
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consideration of that patent I will ask yon to state

whether or not yon are fully cognizant of the fact

that the use of cement neat, as it is called, or a

mixture of cement and water, constitutes a more

or less waterproof coating, or waterproof layer,

which is a coating or may be a coating? [186

—

128] A. More or less, I take it.

Q. But it is recognized in the art?

A. Old in the art.

Q. And that is the only waterproofing that the

patentee in this suit, Mr. Shope, is attempting to

secure ?

A. You are speaking of waterproofing now, are

you not?

Q. Water and cement.

A. When you say what this patentee wishes to

secure you are speaking now of the waterproofing?

Q. I am speaking of waterproof coating.

A. Yes, I agree.

Q. Now, if you will refer to the Haddock patent.

A. Perhaps we can, with great deference—let

us see whether we are apart. You have accused me
of unfairness.

Q. I disclaim anything of that sort.

A. Let's see whether we are apart. We can

save an enormous amount of time. I find in the

Haddock patent, to put it very plainly, almost

everything which Shope wishes to make, but I don't

find anywheres a clear and concise and specific

statement such as he makes, that if you mix on the

top of your brick you will get a result. With this

statement please proceed, because I merely want

to help you see how much there is between us.
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Q. Now, regarding this invention in suit, as a

process or method of doing a certain thing, don't

you find that process shown in the Haddock?
A. Not to my mental limitation; no, sir.

Q. May I ask you then to consider just what Had-
dock shows, and state whether layer B is not sub-

stantially the brick or the block which Shope uses?

A. Well, now, must I answer that yes or no?

[187—129]

Q. I have no objections to how you answer it,

so you answer it.

A. I think I said this morning Layer B is in-

tended to be a waterproofing stratum in which

!he superimposes—shall we call it the facing, if you

please—for the element D. Does that answer your

question %

Q. No, it doesn't answer what I want to get.

A. Please repeat your question.

Q. I will ask you another question. Haddock, in

the sentence beginning on line 76 of the specifica-

tions, says: "I employ the term 'moist' and wish

it understood as designating a damp condition

rather than a condition approximating a fluid or a

wet condition. The mass so treated is then thor-

oughly tamped—

"

A. Just a moment. I wish to take that up. I

am unable to find—go ahead.

Q. "The mass so treated is then thoroughly

tamped and compressed, the 'moist' condition of

the mass preventing the water from oozing out as

would be the case were the mixture over-saturated

with water."
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A. That is the patentee's language.

Q. That is just exactly what Shope does in his

patent, is it not, in making his block?

A. What part of Shope 's are you referring to?

Q. I am referring to the Shope block. Is not

the process of forming a Shope block—and that is

the term used in the patent—in this claim ?

A. Yes, but I have already said to you that we
have more: He adds to what he says there. I can't

read him that way. I am reading him as facing on

a block, and he says to me this block is old, and I

don't care a picayune for it. [188—130]

Q. Have you any objection to answering the

question as it is, please? (Question read.)

A. I do not.

Q. What is your answer?

A. I do not think so.

Q. In what respect is this step different from the

Shope step forming a semi-dry block in a mold?

A. I say again, I must be very stupid. Are you

talking now of the total block, the Shope product of

his invention or a part of his block that he builds

on. Please define your premises.

Q. Shope in his first claim says that his process

consists of first forming a block of suitable material

in a semi-dry state. A. Yes.

Q. Now, is that step anticipated in Haddock as I

have quoted it to you?

A. Most certainly, and elsewhere.

Q. Just let us confine ourselves to Haddock. It

is there in Haddock, is it not ? A. Yes.
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Q. Haddock continues "I then moisten this coat-

ing. The amount of material used in this step is

sufficient to form a complete coating or covering and

constitutes a stratum impervious to water."

A. Correct.

Q. Is that not the second step of the Shope pat-

ent?

A. May I say to you that the second step of the

Shope patent only tends to form a coat making it

impervious to water.

•Q. I will put it this way, for your pleasure.

A. Oh no, I just want to be fair.

Q. The second step of the Shope patent is the

application of water and cement, first sprinkling

with water the block which he has formed. Now, is

there any difference between that step [189—131]

and the step which I have just quoted you from

Haddock I

A. Is there any difference, if I understand the

question, between one or the other means of sifting

—sprinkling water on top of the block? Not

the slightest. They both mean the same thing.

Q. Then had this Haddock method been inter-

rupted at that point he would have had a Shope

brick, wouldn't he? A. No, not by any means.

Q. Why not?

A. Well, Shope goes on further and you will no

doubt lead me to that in a moment.

Q. What did he go on further and do?

A. First of all, Shope did something more. He

gave me some instructions as to how much water I
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should use—sufficient for his purpose. Next he

sifted cement on it. That answers your question.

That is Shope. I merely want to qualify that.

Q. Is not the whole Shope alleged process as de-

fined in his Claim 1, shown in that part of the Had-

dock patents which we have been considering here?

A. To be fair, not to my mind.

Q. Not to your mind? A. No, sir.

Q. Will you object to stating how you differ-

entiate the Haddock process from Shope ?

A. I wall be very glad to do so. I will give the

mental process by which I arrive. Shope directs

you to take a semi-dr}T aggregate tamping it into

a mold. This becomes a matrix for further steps.

Now he says sprinkle water on sufficient for his next

step, sufficient to enter the interstices of the block

whereby his next step will produce a result. Surely

I can't read disjointed sections of this patentee

whose ambition is similar [190—132] but whose

method is different and stop at any one step. That

is not in my mind.

Q. Haddock in Lines 91 and 92 says that after

he has made this "I then moisten the coating."

A. Yes.

Q. Of course he moistens it to the degree to con-

stitute a stratum impervious to water, as he goes on

to say. A. Yes.

Q. Does Shope do any more or less than that?

A. Shope speaks intelligibly. You can take this

Haddock patent or several other patents—I shall

not help you with this—and practice them in the
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light and sense of the Shope disclosure—may I call

it the philosophy of his action—and you will get the

Shope result, but I will not go so far as to say that

any of the evidence patents—and there are quite a

number of them—state this in any such fashion

that I can go on making it without dissecting, with-

out separating, without quibbling. That is only my
point, nothing more.

Q. But all patents are addressed to one skilled

in the art f

A. But skilled in the art does not mean one shall

dissect out of something part of it. As I under-

stand, it should be made so that one skilled in the

art can read it and practice it but not anyone

skilled in the art can take a portion of it and leave

another portion of it off and do something. That

is not my way. Perhaps his Honor will say—

I

have nothing to say. I am only trying to help.

!Q. But Shope undertakes to teach to those en-

gaged in this art a method of waterproofing cement

blocks, does he not ?

A. 'Call it teaching, if you please. He discloses

it in the patent. I don't know. He says he will

do that and he will get this result. [191—133]

Q. I won't indulge in discussing words, but that

is what he is undertaking to do to tell the world he

has made some improvement in the method of

waterproofing cement blocks?

A. And I tell you, as far as my investigation goes,

he did. I can see in the light of what he has told

me that you can practice him without subtraction
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or addition of certain matter from the language

of other patents, and I have fairly tried in litera-

ture of the art, or in the patents, to find this simple

statement in a simple fashion, to find the specific

direction, but I have been unable; perhaps you are.

Q. No question of statement. It is a question

of fact and knowledge that was communicated by

Shope if it was communicated.

A. Mr. Atkins, in explicitly following the Shope in-

structions I get this result, that is as far as I can

go.

Q. Perhaps you will admit this point, however,

that if the application of a neat cement coating to

porous bricks was new in Shope, as he assumed it

to be, that it was also shown in Haddock ?

A. I will not admit that. You are asking to ad-

mit in essence that the ham in a ham sandwich is

the same as the bread. This man contemplates to

make a three-layer structure, sandwiching a water-

proof coating in there. I think he did. I grant he

made it. I won't quarrel with you.

Q. If we were talking about a product that would

be true, but we are talking about a process, and all

Mr. Shope undertakes to communicate to the public

in exchange for this patent was done by Haddock,

was it not % A. That is your testimony, not mine.

Q. Do you contradict that?

A. I do not agree with it for one moment.

[192—134]

Q. You say then that Haddock did not show the
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application of a coat of wet cement to a semi-dry

cement block?

A. I say to you that he may have done so in lan-

guage. For all I care he has anticipated Shope.

To my mind not even a suggestion of the clear

language of Shope,

Q. And when you refer to your mind in that con-

nection you refer to an unbiased highly technical

mind, I take it?

A. I sincerely hope so, unbiased at least.

Q. I ask you now to refer to the Federici patent

No. 527,416, Defendants' Exhibit "G," and ask you

to state whether Figure 3 of the drawing in that

patent, as described in the specifications, does not

show a cement block D with plastic coating C upon

it?

A. It shows in the cross section a block and it

looks like a set of teeth, but I have to read the spe-

cifications. The question is what? What this fig-

ure alone conveys to me. Apparently it shows some-

thing of the sort, yes.

Q. How would you distinguish as you have un-

dertaken to do, that disclosure from the Shope

process alleged?

A. I find myself in this difficulty, that they don't

resemble each other in thought or in conception.

I may be at fault. Shope is for a patent to produce

in a specific fashion a specific result. That is my
comprehension of it. What is the claim in this?

He says, "Into the surface of which pebbles of sub-

stantially uniform size are partially embedded."
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The illustration shows he has not in mind any more

than a building block. As I have said to you ce-

ment faced building blocks or even bricks are old

except as made in a specific method. I think you

ought to show that this is a method of Shope.

Q. I asked you to refer to line 29 of the Federici.

A. "A—represents stones and pebbles. B—the

pebbles. C—a layer of pure cement." [193—135]

Q. C—a layer of pure cement? A. Yes, sir.

Q. That is a waterproof layer, is it not?

A. Yes, sir, in the sense that we discussed it.

Q. And it is applied to the block D below it ?'

A. Yes, upon the pebbles B.

Q. What?
A. It is upon the block below; the block below,

B being formed here as shown. A represents what ?

The stone. B the pebbles. Both may be of cement.

Q. But that does show a cement block with pure

cement coat C, does it? A. Block, yes.

Q. In what respect is that different from the

Shope? A. As a finished block?

Q. I am speaking about process always, because

that is the only thing in issue here.

A. This is for an article of manufacture, not a

process in this patent. This is an article of manu-
facture.

Q. An article of manufacture must show a pro-

cess.

A. All right. Let's go to the next step. This is

his language. If I am to construe this as a process,

he says, "While the material is yet plastic"—
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COURT.—That is not the question.

A. Please, I will try to answer it.

COURT.—The question is whether it shows a

cement layer, pure cement layer on the block.

A. It does, indeed it does.

Mr. ATKINS.—I feel disposed to apologize to the

Court for taking so much time, but the question

has been fairly raised and must be met unless the

Court is satisfied upon this point. [194—136]

COURT.—Anyone can see by looking at that

patent, or reading it, that it shows a layer of pure

cement on the block.

Mr. ATKINS.—Yes, that is all I see in that, It

appears to be necessary to refer to the Stevens Pat-

ent 624,563, for the reason that you have in your

direct examination said you did not discover that

that has anything to do with this case. (Defendants'

Exhibit "A.")

A. Unless my memory serves me wrong, I merely

said that I didn't disagree with the Court of Ap-

peals.

Q. I think we may dismiss it with that explana-

tion. Will you now refer to Patent No. 703,644, of

Davies, Defendants' Exhibit "L," and state

whether that does not show a block made of semi-

dry cement subjected to a coating of waterproofing

cement mixture.

A. The specification itself does not show that.

I have dismissed it in my notes as for cement posts

hardened in the mold. I mean left in the mold to

harden. He fills mold 1, "which may be of any pre-



vs. Shope Brick Company. 209

(Testimony of Ernest E. Werner.)

ferred shape, with a mass of damp sand, gravel and

cement, mixed in suitable proportions" to produce

the best results, and this composition is pounded

into the mold "to cause a close adherence of the

molecules of the composition, the sides 2 of the

mold being closed up as shown in figure 1 etc."

"To present the proper openings or holes through

which the wires are passed for securing the fence

wires in position, etc." I think he does all you

claim, except no indication in my mind to Shope or

method. I said everything else of the Shope brick

but his method.

Q. The Shope process is shown there, it it not?

A. Not in my mind. Where is the instance?

Q. May I ask you to refer to the sentence begin-

ning with line 75, page 1 of specifications?

[195—137]

A. "When the composition has become suffi-

ciently set to permit of the posts being handled

without danger of breaking and before it has be-

come finally set
— " but he says when it has become

sufficiently set. He is waiting for this
—"the sides

of the mold are let down and the post is removed

from the mold and dipped into a bath of pure li-

quid Portland cement of such fluidity as that it

will run smoothly and evenly over the entire ex-

posed surfaces of the post, and fill all cracks,

crevices and interstices except the openings left by

the bars." We are in perfect accord. This man

speaks of interstices and bars, and wishes to dip

his brick into a liquid bath of cement. That is

quite true.
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Q. Is there any difference between subjecting it

by dipping and by mixing the cement in situ, if you
will pardon my method of pronunciation of Latin %

A. No copyright on pronunciation or phrase.

A decided difference, and surely you will not ask

me as a mechanic, or as an engineer, or as a mere
scientist, to tell you there is not ; but whether or not

there is a difference I couldn't follow this on the

face of it as a brickmaker, and make the Shope
brick. Now, I can't read it that way with great

deference.

Q. Do you mean to say that you would not get

—

by dipping you would not get all the Shope brick

gets?

A. You would get exactly the same result Shope

does provided you dip intelligently. What I want

to say is this, you get exactly Shope results by dip-

ping. May I again say, although you have resented

it, that method would hardly render itself for com-

mercial production in masses of brick. I really feel

I must draw the Court's attention to that.

Q. I am of course endeavoring to give all the in-

formation I can. [196—138]

A. We are in perfect accord, that by dipping

Davies' brick after it has set, as described here, in a

liquid bath cement, the cement would enter the inter-

stices and you would get the Shope result by en-

tirely different and in my very humble opinion some

foolish steps.

Q. Again I ask you to refer to this Davies' pat-

ent, page 2, line 4, and will ask you what this means.
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A. "Heretofore fence posts have been given a

surface coating by applying the surfacing material

by means of a brush.
'

' Am I to interpret what that

means, or shall I read it?

Q. I asked what it means.

A. "This is a laborious operation requiring con-

siderable time and resulting in an unequal and un-

satisfactory surfacing of the posts. In view of this

disadvantage it is the essential object of my inven-

tion to secure a uniform protective surfacing."

There is nothing between us. I have said you will

not get your coat or a perfect finish. The patent

concludes, "by dipping the posts," or, reading it

your way, "by dipping the brick in a bath of liquid

cement, which operation may be quickly carried out,

and results in a uniform coating." I perfectly

agree with him and still say he is foolish.

Q. That Davies' patent was applied for in

1901? A. That is so.

Q. And the last quotation referred to is a plain

statement that it was old in the art to rub upon the

posts a coating of pure cement?

A. Well, it was known to smear liquid masses

over anything that you wished to cover with them.

Q. And that is exactly what Shope does ?

A. That is for his Honor to decide.

Q. Is it not? Does he do anything else?

[197—139]

A. He gives you a perfectly clear, sound theory.

He says, do certain definite things and you will get

a certain definite result. That is what he says, to

my mind.
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Q. And Davies did that in 1901, didn't he?

A. Exactly. He says to take your bricks and dip

them in a liquid bath of cement, and he does that

in clear and concise language.

Q. And he says it was then old to smear instead

of dip? A. I can't testify it was.

Q. Does he not say that?

A. He does, his language speaks for itself.

Q. And that is what he says?

A. That is what he says. It is printed in the

patent.

Mr. ATKINS.—I don't deem it necessary to go

into this art further in detail. I think the Davies

patent brings it clearly home that whatever Shope

has done was done by Davies. I am not dismissing

the other patents from consideration when the time

comes, but I don't want to take the time of the

Court to examine the witness on it, and I am not

agreeing with his statement that he has made in

regard to them.

A. We agree to ultimately disagree.

Witness excused.

Mr. RANKIN.—Counsel will stipulate for what-

ever it is worth that Shope does use both wood and

metal face float.

Plaintiff rests.

Defense rests.

Approved as evidence in this ease.

(Sgd.) R. S. BEAN,
Judge.

June 17, 1924. [198—140]
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To all vikam it may c&ncern:

Be it known that I, David F. Shove, a

citizen of the United States, residing at St.

Paul, in the county of Ramsey and State of

5 Minnesota, have invented certain new and
useful Improvements in Methods of Water-
proofing Cement Blocks, of Avhich the fol-

lowing is a specification.

My invention relates to the method of

10 forming cement blocks having a Avater-proof

facing, its object being to water-proof the

exposed face of the block without the appli-

cation of external pressure or the use of spe-

cial water-proofing compounds, and in such

15 manner that the block can be immediately
removed from the mold.
Cement blocks, as distinguished from cast

stone, are usually formed by pressing or
tamping in a mold a mixture of sand and

20 cement, in a damp or semi-dry state so that

the blocks can be immediately removed from
the mold. The block, when formed and
cured, is a porous body with interstices, voids,

cr pores between the particles of sand and
25 cement, to which mortar will adhere in wall

construction, but Avhich must be water-
proofed on its exposed face to prevent the
absorption of moisture.

Where -a- special water-proofing compound
30 is used, it is apt to destroy perfect crystal-

lization during the curing period as A*ell as
to discolor the block. Ami where a special

water-proofing compound is not used, the
surface to be water-proofed must be thor-

36 oughly wet in order that the . cementitious
material used for water-proofing shall enter
the pores oi the block and become thoroughly
crystallized so as to form a perfect, union.
In the manufacture of what is called " cast

40 stone." the cement and aggregate (sand,
marble dust and the like) is mixed to a flow-

ing mass and cast in a mold, from Avhich it

cannot be removed until it has hardened and.
set. that is ffom three to ten or twelve hours,

45 according to the temperature and set of the
cement. It is impracticable to apply this

liquid process to cement blocks by placing
in the bottom of the mold a sloppy, mixture
of cementitious material and- then forming

60 the cement block upon it. because the block
cannot be remoA'ed from the mold until the
AA-et mixture has set, and the cementitious

material will not enter the pores of the block
except under pressure.

In the present method the block is first 55
formed in the usual manner by mixing sand
and cement in a slightly moist or semi-dry
state, and pressing or tamping it in a mold.
Water is next applied, as by sprinkling, to
the face of the block in sufficient quantity 60
to enter the pores or interstices of the block,

and then a powder of cement, either neat or
mixed Avith sand or other ingredients, is

sifted upon the water, which is at the same
time agitated so as thoroughly to saturate 65

the face of the block. The Avater will thus
enter the pores or voids of the block to the
required depth, and carry with it the. cement
powder sifted thereon. The water serves

both to carry th^ cement into the pores and 70
to cause crystallization of the added cement,
and no external pressure will be required to

force the water and cement into the block.

The face of the block is then stippled or
otherwise treated as may be desired, and the 75
block removed from the machine and cured
in the usua} manner.

It will b% understood that the main por-
tion of the block remains in a compara-
tively dry State so that it can be immedi- :-W

ately removed from the mold, and all its

faces, except those exposed to the water and
crystallizing mixture, will be porous so that

the mortar will adhere to them, while the

outer face will be proof against the absorp- 85
tion of water because all of the -.interstices

and* pores hare been filled with crystallized

cement.
The word "block" is here used gener-

ically to include a brick, tile or other mass 90
of any shape or size, as well as a " block n

technically so called.

I claim as my invention:
1. The herein described method of form-

ing a water-proof faced cement block, which 95
consists in first forming the block of suit-

able material in a semi-dry state, applying
water, to the face of the -block in a sufficient

quantity to enter the pores or interstices

thereof, and adding cement to the water, 100

whereby the cement will enter the pores or
interstices with the water.

2. The herein described method of form-
ing a water-proof faced cement block which
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United States Patent Office,

CHARLES W. STEVENS, OF HARVEY, ILLINOIS.

PROCESS OF MAKING ARTIFICIAL STONE.

SPECIFICATION forming part of letters Patent No. 624,563, dated May 9«i899.

Application filed November 12, 1887, Serial No, 668,273. (No specimens.)

To all whom it may concern:
Be it known that I, Charles W. Stevens, a

citizen of the United States, residing at North
Harvey, in the county of Cook and State of

5 Illinois, have invented certain new and useful

Improvements in Processes of Making Arti-

ficial Stone, of which the following is a full,

clear, and exact description, reference being
had to the accompanying drawings, forming

ioa part of this specification.

This invention relates to improvements in

the processes for the manufacture of artificial

stone, and particularly to that class exempli-
fied by Letters Patent of the United States

15 No. 583,515, granted to me June 1, 1897.

The object of the present invention, gener-
ally stated, is the same as the object of the
invention disclosed in the said Letters Pat-
ent—to wit, the production of either plain or

20 ornamental artificial stone in the place where
it is to be permanently used or in a factory

from whence it is distributed for use.

The object of the present invention, more
specifically stated, is an improvement in the

25 processes for manufacturing artificial stone,

whereby either solid or hollow, plain or orna-

mented artificial stone may be produced,
adaptable for any building purposes, such as
cornices, courses, fronts, or any other pur-

3c pose to which natural stone is generally- ap-

plied in building, and at the minimum cost,

both of material and workmanship, and of

such simplicity as to dispense with the em-
ployment of skilled labor.

35 The process described in my former patent
above mentioned is what I have designated as
the "dry "process, the stone-producing com-
pound being therein molded and manipulated
in a dry powdered form in the molding opera-

40 tiou and subsequently saturated with water.

In my present invention, which I have desig-

nated as the "wet" process, the stone-pro-

ducing compound is molded and manipulated
in a wet or plastic state, and the final step

45 of saturation of both the compound and the
molding-sand is dispensed with, the molding-
sand in my present invention being compara-
tively dry and relied upon to extract or ab-

sorb the moisture from the stone compound.
50 In carrying out my process any suitable

form of apparatus may be employed; but I

have found by practice that the apparatus
illustrated in theaccompanyiugdraWings pos-

sesses many advantages over an}" other ap-

paratus known to me. 55
I,will therefore describe and illustrate my

said novel apparatus in connection with my
process as the preferred form of apparatus
for carrying out the same, without, however,
desiring to in any manner limit my invention 60
to the use of such an apparatus^

In the drawings, Figure 1 represents a per-

spective view of a typical completed hollow
stone as produced by my process. Figs. 2 to

7, inclusive, illustrate oue way of using my 65

preferred form of apparatus in carrying out
my process, as will be described in detail far-

ther on. Figs. 8 to 11, inclusive, represent
detail views illustrating a further use of my
invention for producing a superior article of 70
manufacture by my process, as will be de-

scribed in detail farther on.

While my process is adaptable to the manu-
facture of any kind, form, or configuration of

stone, it is particularly applicable to what is 75
called "hollow stone," resembling in shape
the ordinary terracotta hollow building-tiles

with strengthening cross-webs, for cornice-

work, ornamental coursework, eutire fronts,

and the like, and I will therefore describe my Fo

process in detail as employed in the manu-
facture of such hollow stone, it being under-
stood, of course, that the apparatus, even of

my preferred form, must be varied as to di-

mensions, configuration, and use, according 8$
to the article which it is desired to produce.

Referring now to the.drawings, I will first

say that we will assume the form of hollow
stone illustrated in Fig. 1 is sought to be pro-
duced by the apparatus in the manner illus- 90
trated in Figs. 2 to 7.

I first take a box A, of suitable dimensions,
corresponding to a, rudder's flask, the inner
walls of which I prefer shosild serve as the
faces against which all of the outer plane 95
faces of the stone article shall be molded ex-

cept the ornamented and opposite facesthere-
of. In the bottom of this, box I place a suit-

able layer of fine molder's sand of any suit-

able thickness and in a justsufficiently-mois- io<

tened condition to hold its form when pressed
to any desired shape. In other words, I pro-
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pose to have this sand as dry as possible for
the intended purpose. Into this sand with a
suitable pattern I impress the shape of the
ornamented face desired—such, foe instance,

5 as the /ace C of the stone illustrated in Fig.
1—which pattern should preferably extend
over the entire area of the interior of the box.
I next pour into the impression thus made the
stone compound In a plastic or semiliquid

io state, sufficiently *.vc"j to flow easily and to a
depth corresponding with the desired thick-
ness of the hollow stone. Thiscompound may
consist of any stone-producing mixture of ma-
terials and may be either colored throughout

15 or mixed to produce a mottled effect or to

produce contrasting colors on the face of the
ornamental stone, and, in fact, different col-

ors of the compound may be poured to form
different parts of the ornamented face. This

ao first manipulation, as far as described, is illus-

trated in Fig. 2. I next insert the parting-
boardsD at the vertical sides of the box, which
are faced with metallic facing- plates E of
suitable form upon the interior of the box.

15 Both the parting-boardsand facing-plates rest

upon the back or top of the ornamented stone
facing and preferably extend a little beyond
the upper edges of the box. I then fill in the
box, say, to about one-half its depth (or to

30 any other point, according to the number of
strengthening-webs desired) with the mold-
ing-sand, as ac G, in as nearly dry a state as
is practicable, and upon this sand filling pour
a suitable layer of the stone compound in a

35 plasticorsemiliqnidstate. Figs. 3and 4 serve
to illustrate the use of the apparatus as thus
far described. I next fill in with more mold-
ing-sand, practically dry, nearly to the top of
the box, as illustrated at H in Fig. 5. Having

40 now formed in the sand the ornamented front
wall F and the strengthening-web at the cen-
ter of the hollow stone, I next successively
draw out the parting-boards D and pour into
the spaces formed by them the stone com-

5 pound, which flows down to and unites with
the front Fand the strengthening web or par-
tition I, thereby forming the sides J of the
hollow stone, as illustrated -in Fig., (5. I next
withdraw the facing-plates E, as illustrated

c/o in Fig. 7, and fill in to the top of the box with
the stone compound, which unites with the
sides J and forms the back wall K of the hol-

low stone. The hollow stone is now com-
pletely molded and may now l>e laid aside for

55 setting or curing in any well-known or de-
sired manner, according to the compound
used.
The use of the parting-boards is desirable,

as will be readilyseen, in order to have a wall

60 to build against and at the same tune which
may be withdrawn to allow the stone com-
pound to (low in and take its place. The use
of the metallic face-plates, in connection with
the parting- boards, is also very desirable, be-

65 cause neither the sand nor the stone com-
pound will adhere thereto, as they would to

the parting -boards, and hence when with*

drawn they leave comparatively sharp and
square edges as between the stone material
and the molding-sand, thns producing an ar- 70
tide of superior finish. I may also say that

if found desirable the top layer of stone com-
pound,forming the backK of the hollow stone,
may be covered with a sufficient layer of sand
to properly aid in the absorption of the mois- 75
tare from this part of the compound and at

the same time protect the same against the

direct action of the atmosphere thereon, which
might in some cases produce weather-check-
ing. 80

It will of course be understood that I have
herein illustrated and described the simplest

form of apparatus and a type of the simplest

form of hollow stone which can be produced
by my process, and it will of course be under- 85
stood that in the making of artificial stone of

different shapes, contours, and dimensions
the box, the parting-boards, and the facing-

plates must be modified accordingly, for ob-
viously hollow stone with both ornamented 90

sides and ends or with obliquely or otherwise
disposed ornamentation and contour extend-
ing in various directions may be produced by
my process and apparatus without any varia-

tion whatever in the process and practically 95
no variation in the apparatus, excepting that
the use of the parting-boards and facing-plates

would probably in all oases be limited to the

plane surfaces, although that is not absolutely

essential, because the blocks may be molded ipo

with either top, bottom, sides, or ends upper-
most or in an oblique position, according to

the particular article being made. I have
also found by practical experience that in

the molding of either delicate or intricate or- 10$

nainental designs the best results can be ob-

tained by first filling in the impression of the

pattern made in the sand to thedepth of about
an eighth of an inch with drystonecompound
and backing it up with the liquid compound, 1 10

because the fine lines and sharp edges Will be
better brought out, the dry powdered stone

compound entering the depressions formed
by the pattern more perfectly than the plas-

ticorsemiliqnidcoinpound. I have also found 115

that where it is desirable greater strength

may be given the hollow stone, either later-

ally or longitudinally, than is afforded by the
strengthening web or partition- formed there-

in in the molding of the stone by providing no
posts extending between the exterior walls,

either front and back or sides, and also, if de-

sired, between the partitions aud the exter-

nal walls. These posts are formed of the stone
compound la the manner about to be de- 125,

scribed, it being understood that in both cases
the posts are formed before the hollow stone
is allowed to set or is cured. In other wordB,
I am able to produce by this process an article

superior in strength to that produced by any 1.0
other process and by the use of the same ap-
paratus employed in carrying out the process.
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In producing a hollow slone thus strength-
ened of the form illustrated in Figs. 1 to 8 of
tho drawings I wouhl take a tube L, prefer-
ably metallic, and after tho stone is completed,

5 ha illustrated in Fig. 7, 1 would forco the tubo
through both the back wall K and partition
I, partly through the front F, and of course
through the sand fillings or layers G and II

and then withdraw the tube, carrying with it

to the sand and stone compound by which it will

be filled. As many of these holes as desir-

able may be formed along the length of the
stone and then filled with the plastic or semi :

liquid compound up to a level with the sur-
' s face of the baok wall K. Each post will form

a homogeneous union with the back and front

walls and the partition, besides extending
therebetween, so that when the filling-sand is

removed from the stone these posts will servo
ao ns braces between the front and rear waif

and the partition or strengthening-web. In
Fig. 6 I have illustrated a vertical section of
the molding -box wi'Ji the stone complete,
showing the manner of using the tube L to

*5 form the post*. In Fig. I have illustrated

a horizontal section of the name, but showing
some posts completed and others with the
tubes in place preparatory to making the holes
for the posts.

30 In Figs. 10 and 111 have shown how a hol-

low stone formed with its ornamented face
down and having a strengthening- web at
right angles to the back wall K thereof may
be provided with posts extending through

35 such partition or web and between, the upper
and lower walls or sides of the block parallel

with the back wall. In such case I prefer to

employ a hinged top M and a hinged side N
for tho mold -box in order that the posts may

o be formed through the sides of the hollow
stone after tho same has been formed face
downward or In a position at right angles to

that in which tho posts arc formed. In this

apparatus it will be noticed that the parting-

45 board D ha* a facing-plate E on each side
thereof to form the strengthening-wfsb, and
it will of course be understood that tho same
means can be adopted for forming the side
walls J, in which case of eoui-se the side part-

<>o ing-boards D would bo set a suitable distance
away from tho sides of the box or flask, and
a layer of sand would intervene between said

boards with their double facings and tho sides
of the box. The stone will thus be formed

55 by molding the stone compound wholly In

sand—that is, with sand on all sides or upon
each side of each layer of the compound.

1 may hero state that while the hollow build-

ing-stoue may be the more common form in

60 which such stones are produced it is within
the purview of my invention to produce solid

stone blocks or to produce solid flat 01 con-
cave tiles for use In ornamental conrsework,
in wh ich SMC tho apparatus would necessarily

65 consist only of a box of the desired shape and
dimensions, for after the impression is made
in the sand in. I do bottom of thobo\ the com-

pound will be poured in to a suitable depth
and then backed up by a snfflclont layer of

sand to properly absorb the moisture. 70
Having thus fnlly described my invention,

what I claim, and desire to secure by Letters

Patent, is

—

1. The process of forming artificial stone
consisting in molding the stone compound 75
while in a plastic or somiliquid state in or on
a mold formed of relatively dry sand and then
allow the mass to set until the sand absorb*
the surplus moisture from the compourd,
thereby converting the latter to a solid or 80

non-liquid form, substantially as and for tho
purpose set forth.

2. The process of forming artificial stone
consisting in molding stone compound while
in a plastic or scmiliquid state, in or on a 85
partial mold formed of relatively dry sand,
and then covering the compound with rela-

tively dry sand and finally allowing the mass
to set until the sand absorbs the surplus
moisture from the compound, thereby con- 90
verting the latter to a solid or non-liquid
form, substantialiv as and for tho pumose set

forth.

3. The process of formi g artificial stouo
consisting in molding layers of stone com- 95
pound while in a plastic or semiliquid state

between or on layers of relatively dry sand
and then allow the mass to set until the sand
absorbs the surplus moisture from the com-
pound, thereby converting tho latter to a 10c

solid or non-liquid form, substantially as and
for the purpose set forth.

4. The process of forming artificial stone
consisting in first molding layers of stone
compound while in a plastic or semiliquid 105

state between or on layers of relatively dry
sand, then removing a portion of such layers
of compound and sand and replacing 3uch
removed portions with stone compound in a
plastic or semiliquid state and finally allow- 1 10

ing the mass to set until the sand absorbs the
surplus moisture from the compound, there-

by converting the latter to a solid or non-
liquid form.substantiallyas and for the pur-
pose set forth. 115

5. The process of forming artificial stone
consisting in first forming in relatively dry
sand a partial mold of one or more faces of

such stone, next filling into the partial mold
thus formed a lining or layer of stone com- uo
pound in a dry powdered state, then molding
theronn :v layer of stone compound in a plas-

tic or semiliquid stale nextcovering the com-
pound with relatively dry sand and finally

allowing the mass to set up til thesand absorbs 135

tho surplus moisture from the compound,
1 hereby converting the latter to a sol id ornon-
liquid form, substantially as and for the pur-
pose set fcth.

CHARLES W. STEVENS.

Witnesses:
Wm. 0. Belt,
C. L. Wood.
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DEFENDANTS' EXHIBIT "B."

[Endorsed] : U. S. District Court, District of

Oregon. Filed April 4, 1924. G. H. Marsh, Clerk.

DEPARTMENT OF THE INTERIOR,
UNITED STATES PATENT OFFICE.

To all persons to whom these presents shall come,

GREETINGS:
This is to certify that the annexed is a true copy

from the records of this office of the File Wrapper
and Contents, in the matter of the

LETTERS PATENT OF
David F. Shope.

Number 985,709,

Granted February 28, 1911.

for

Improvement in Methods of Water Proofing Cement

Blocks.

IN TESTIMONY WHEREOF I have hereunto

set my hand and caused the seal of the Patent Office

to be affixed, at the City of Washington, this twenty-

fourth day of October, in the year of our Lord, one

thousand nine hundred and twenty-three and of the

Independence of the United States of America the

one hundred and forty-eighth.

WM. A. KINNAN,
Acting Commissioner of Patents.

(Seal—Patent Office United States of America.)

(1) [212]
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Div. 15 1909 (ExVsBook) 66 59-14

PATENT No.—985709.
Number (Series of 1900), 521,796.

Name—David F. Shope.

Of St. Paul,

State of Minnesota.

Invention: Method of Waterproofing Cement

Blocks.

Original.

i Petition— Oct. 9, 1909.

£ Affidavit— " " "

Specification— " "

I a Drawing

—

none.

6 < Model or Specimen.
* * First Fee—Cash $15. Oct. 9, 1909.

<l " " —Cert.
« Appl. filed complete Oct. 9, 1909.

1 Examiner—Chas. C. Stauffer, Ex. Aug. 2, 1910.
>

S Countersigned—H. B. Bursch,

For Commissioner.

Notice of Allowance Aug. 6, 1910.

Final Fee—Cash $20. Feb. 1, 1904.

" " —Cert.

Patented—February 28, 1911.

Associate Attorney—Wm. N. Cromwell,

1003 F. Street, N. W.,

Washington, D. C.

Attorney Lothrop & Johnson,

Pioneer Press Bldg.,

St. Paul, Minn.

(2) [213]



vs. Shope Brick Company. 223

Arthur P. Lothrop. H. S. Johnson.

LOTHROP & JOHNSON,
Patent and Trade Mark Law,

Pioneer Press Building.

St. Paul, Minn., October 6, 1909.

Hon. Commissioner of Patents,

Washington, D. C.

Sir:

We enclose application papers in the application

of David F. Shope for patent upon Method of Water

Proofing Cement Blocks, together with our check

for $15 to cover the Government filing fee.

Yours respectfully,

LOTHROP & JOHNSON.
$15 received.

Chief Clerk. U. S. Patent Office. 521796

1

(3) [214]

(1) 521,796 1

701 (Mail Room.

Oct. 9, 1909.

U. S. Patent Office.) 8606

PETITION.
To the Commissioner of Patents:

Your petitioner, David F. Shope, a citizen of the

United States, residing at St. Paul, in the County of

Ramsey and State of Minnesota, whose postoffice

address is 20 E. 4th St., St. Paul, Minn., prays that

Letters Patent may be granted to him for the im-

provement in
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Method of Water Proofing Cement Blocks

set forth in the annexed specification.

And he hereby appoints

Lothrop & Johnson,

Pioneer Press Building, St. Paul, Minnesota,

a firm consisting of Arthur P. Lothrop and H. S.

Johnson (Registered No. 4387 in the U. S. Patent

Office), his attorneys, with full power of substitu-

tion and revocation, to prosecute this application, to

make alterations and amendments therein, to receive

the Patent, to sign the drawings and to transact all

business in the Patent Office connected therewith.

Inventor must sign first given name in

full.

DAVID F. SHOPE,

SPECIFICATION.
To All Whom It May Concern:

Be it known that I, David F. Shope, a citizen of

the United States, residing at St. Paul, in the

County of Ramsey and State of Minnesota, have

invented certain new and useful improvements in

Methods of Water Proofing Cement Blocks, of

which the following is a specification.

10-9-09 521796

2

(4) [215]
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\ My invention relates to the method of forming

water proof facing upon cement blocks without the

use\)f special water proofing compounds and has for

its object to provide a method of water proofing the

exposed, faces of the blocks in a cheap, simple, ex-

peditious, and efficient manner.

Cement \locks are ordinarily formed of a semi-dry

mixture of \and and cement, and when formed and

cured the block is a porous body/ with interstices,

spaces, or pores between the pamicles of sand and

cement. This gives it a surface to which mortar

will adhere in waKl construction, but which must be

water proofed on ite exposed/ face or faces to pre-

vent the absorption olvwaW./ It has been customary

to use for this purpose, special water proofing com-

pounds, which destroy pVrfect crystallization during

the curing period, and whitfh may discolor the block.

The present method consists in first forming the

block in the ordinary manner by mixing sand and

cement in a semi-dry state and- pressing or tamping

it in a mold. Water is then poured upon the face

of the block until it is covered,\and a powder of

cement, either neat or mixed with sand or other in-

gredients, is sifted or otherwise spread upon the

water, the water and cement mixtureX being at the

same time agitated to carry it into the pores or inter-

stices in the block to the required depth\and thor-

oughly to saturate the face thereof. The water

serves both to carry the cement into the pore\ and to

cause crystallization of the added cement. The face

of the block is then stippled to roughen it as may be



Substi-

tute
A
B 1

Per A

Bo% Ward and Otto Peterson

l, and the block is removed from the machine

mred in the usual manner.

It wHl be understood that the main portion of

the block remains in a comparatively dry condition

so that it canV (5) [216] be easily removed from
10-9-09. 1. 521796

3.

8608

the machine, and all the faces except those exposed

to the water and ciystallizing^mixture will be porous

so that the mortar will adhereNto them, while the

outer face will be proof against ike absorption of

water because all of the interstices and pores have

been filled with crystallized cement. \^

The word "block" is here used genericallv to

elude a brick, tile or other mass of any shape

as well as a "block" technically so called.

10-9-09 2.

(6) [217]

521796
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I claim as my invention:

]he herein described method of water proofing

the i&eesof cement blocks which consist in first

mixing cemeHt^and sand in a semi dry con-

dition and molding^Avjrito blocks, then apply-

ing water upon the^race of the^block and spread-

(ck.l)

ing dry cement thereon.

forming a water-

The herein described method of / watcr-proofmg-

proof faced
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,. „ the faces el cement blocks which consists in first

M forming the block by mixing sand and cement

in a semi dry state and molding it, then

pouring applying

Per B A poring / water A upon the face of the block

to

ttntil it k covered, then spreading cement upon

the water and agitating the mixture to carry

the cement into the interstices of the block to

the required depth. Sigs.

Sr^Che herein described method of water proofing

Per A the iaeesof cement blocks which consists in

first moldmg^cement and/ sand in a semi dry

state, then covering^feheAace of the block with

water, then spreadin^/cenientupon the water

and agitating the mixture, and tben^stippling

the face of the block.

10-9-09 521796

5

(7) [218]
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In testimony whereof I affix my signature in

presence of two witnesses:

Inventor MUST sign first given name

in full.

DAVID F. SHOPE.

Witnesses

:

EDWIN R. HOLCOMBE.
H. SMITH.

8610

OATH.
State of Minnesota,

County of Ramsey,—ss.

David F. Shope, the above-named petitioner,

being duly sworn, deposes and says that he is a

citizen of the United States and resident of St.

Paul, Ramsey County, Minnesota, and that he

verily believes himself to be the original, first and

sole inventor of the improvement in

Method of Water Proofing Cement Blocks,

described and claimed in the annexed specification

:

that he does not know and does not believe that the

same was ever known of used before his invention

or discovery thereof; or patented or described in

any printed publication in any country before his

invention or discovery thereof, or more than two

years prior to this application; or in public use

or on sale in the United States; for more than two

years prior to this application; that said invention

has not been patented in any country foreign to

the United States on an application filed by him

or his representatives or assigns, more than twelve

months prior to this application; and that no ap-
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plication for patent on said improvement has been

filed by him or his representatives or assigns in

any country foreign to the United States.

Inventor sign here—Sign first given

name in full.

DAVID F. SHOPE,

Subscribed and sworn to before me this 5th day

of October, 1909.

[Notarial Seal] E. R. HOLOOMBE,
Notary Public, Ramsey County, Minnesota.

My commission expires May 12, 1916.

10-9-09

521796

6
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AS
Div. 15 Koom 308 Paper No. 2

Address only All communications respecting

The Commissioner of Patents, this application should give

Washington, D. C. the serial number, date of

filing, and title of invention.

DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE

Washington, D. C.

Jan. 4, 1910.

David F. Shope,

c/o Lothrop & Johnson, Stamp

:

U. S. Patent Office

Pioneer Press Bldg., Jan. 4, 1910

Mailed

St. Paul, Minn., Division 15

Please find below a communication from the

EXAMINER in charge of your application, for
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Method of Water Proofing Cement blocks, filed

Oct. 9, 1909, #521,796.

E. B. MOORE,
Commissioner of Patents.

This case has been examined.

Claims 1 and 2 are rejected on

Jaques, #748,611, Jan. 5, 1904, (25 - 1 P)

Haddock, #531,842, Jan. 1, 1895 "

Claim 3 is rejected on

Lake, #743,525, Nov. 10, 1903 "

Henderson, #886,124, Apr. 28, 1908 "

CHAS. C. STAUFFER,
OBR. Examiner.

521796

7

(9) [220]

Mail Room, Serial No. 8611

Apr. 11, 1910.

U. S. Patent Office. Paper No. 3

A
IN THE UNITED STATES PATENT OFFICE.
Inventor: David F. Shope.

Subject: Method of Water Proofing Cement

Blocks.

Filed October 9, 1909. Ser. No. 521,796. Room
308.

Hon. Commissioner of Patents,

Washington, D. C.

Sir:

I hereby amend the above-entitled application

as follows in response to the Office Action of Janu-

ary 4th, 1910:
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Cancel the specification and substitute therefor

the following:

"My invention relates to the method of forming

cement blocks having a water-proof facing, its

object being to water-proof the exposed face of

the block without the application of external pres-

sure or the use of special water-proofing com-

pounds, and in such manner that the block can be

immediately removed from the mold.

Cement blocks, as distinguished from cast stone,

are. usually formed by pressing or tamping in a

mold a mixture of sand and cement in a damp or

semi-dry state so that the blocks can be immediately

removed from the mold. The block, when formed

and cured, is a porous body with interstices, voids,

or pores between the particles of sand and cement,

to which mortar will adhere in wall construction,

but which must be water-proofed on its exposed

face to prevent the absorption of moisture.

Where a special water-proofing compound is used,

it is apt to destroy perfect ciystallization during

the curing period as well as to discolor the block.

And where a special water-proofing (10) [221]

4-11-10

1. 521796

8

compound is not used, the surface to be water-

proofed must be thoroughly wet in order that the

eementitious material used for water-proofing shall

enter the pores of the block and become thoroughly

crystallized so as to form a perfect union. In the

manufacture of what is called "cast stone," the
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cement and aggregate (sand, marble dust and the

like) is mixed to a flowing mass and cast in a mold,

from which it cannot be removed until it has

hardened and set, that is from three to ten or

twelve hours, according to the temperature and set

of the cement. It is impracticable to apply this

liquid process to cement blocks by placing in the

bottom of the mold a sloppy mixture of cementitious

material and then forming the cement block upon

it, because the block cannot be removed from the

mold until the wet mixture has set, and the cementi-

tious material will not enter the pores of the block

except under pressure.

In the present method the block is first formed

in the usual manner by mixing sand and cement

in a slightly moist or semi-dry state, and pressing

applied

or tamping it in a mold. Water is next pourod-

as by sprinkling to

upon / the face of the block in sufficient quantity

enter the pores or interstices of the block

to cover it well, / and then a powder of cement,

either neat or mixed with sand or other ingredients,

is sifted e* otherwise spread upon the water, which

is at the same time agitated so as thoroughly to

saturate the face of the block. The water will

thus enter the pores or voids of the block to the

required depth, and carry with it the cement powder

sifted thereon. The water serves both to carry the

cement into the pores and to cause crystallization

of the added cement, and no external pressure will

be required to force the water and cement into the
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Substi-
tute
B 1

block. The face of the block is then stippled or

otherwise treated as may be desired, and the block

removed from the machine and cured in the usual

manner.

It will be understood that the main portion of the

4-11-10

521796
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(11) [222]

block remains in a comparatively dry state so that

it can be immediately removed from the mold, and

all its faces, except those exposed to the water and

crystallizing mixture, will be porous so that the

mortar will adhere to them, while the outer face

will be proof against the absorption of water be-

cause all of the interstices and pores have been

filled with crystallized cement.

The word "block" is here used generically to

include a brick, tile or other mass of any shape or

size, as well as a "block" technically so called.

See 8609

Cancel claims 1 and 3 and substitute therefor

the following claim:

1. The herein described method of forming

a waterproof faced cement block which consists

in first mixmg^cement </nd sand in a semi-dry

state and molding rE^mWa block, next covering the

face of the block wit^/water^and then sifting dry

cement thereon, whereby the waterxvill carry the

added cement into the pores of the clock without

the application of external pressure."
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In claim 2, lines 1 and 2, erase "water-proofing

the faces of cement blocks " and substitute therefor

"forming a water-proof faced cement block."

In claim 2, line 4, change " poring" to pouring.

NOTE.
The specification and claim 1 have been rewritten

in order to bring out more clearly the character-

istic novelty of applicant's invention and its dif-

ferentiation from the prior art.

Lake and Henderson, which were cited against

claim 3 drawn to the stippled face feature, de-

scribed merely the ordinary cast stone process of

pouring a wet, flowing mixture into a mold and

letting it stand and set, and are therefore not in

point except (12) [223] perhaps, as to the

521796

4-11-10 3. 10

8614

feature of stippling the face of the block. Claim

3 has, however, been cancelled as adding nothing

of novelty to claims 1 and 2.

Jaques makes his facing by limiting the mold, and

covering the top of the block, with a " cementitious

slurry," or semi-fluid cement mixture, which is

forced into the pores of the cement under pressure

by means of a plunger or ram; and after that is

done the mass must remain in the mould to set and

harden, as in the cast stone process.

Jaques has to use external pressure to force the

water from his slurry into the block because the

slurry is mixed first and then applied. When so

clone the moisture will not carry the cement into
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the pores except under pressure, in which case the

mass must stand and set before it can be released,

whereas in applicant's the water is put on first

and the cement sifted on afterwards, so that the

cement and water will be absorbed into the mass

without the application of pressure, and will form

a perfect bond.

Haddock's process does not form a waterproof

outer facing, because he puts the outer stratum of

the block at the bottom of the mold in a semi-dry

state, or, as he says, in a "moist rather than wet

condition" and builds up the block above it. There

is not water enough in this stratum to fill the voids

and make the facing waterproof. He is therefore

obliged to interpose between this facing and the

body of the block a special waterproof stratum B,

which, of course, prevents moisture from penetrat-

ing the main mass A, but which does not secure a

waterproof outer facing. Indeed, there is no ob-

ject in his non-waterproof facing C except that, as

it is in a semi-dry condition, it enables him to re-

move the block at once from the mold. Obviously,

as Haddock places his facing C at the bottom of the

mold it would not release when the mold is pulled

away if it were not wet enough to become water-

proof.

4-11-10 52.1796

4. 11

(13) [224]
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8615

Claim 2 is thought to be allowable as it stands

and reconsideration is respectfully asked.

Applicant's process is essentially different from

any of the references, and has gone into extensive

and successful use, and is recognized by the trade

as something distinctly new.

It is thought that the case is now in condition

for allowance, which is respectfully asked.

Respectfully submitted,

DAVID F. SHOPE.
By LOTHROP & JOHNSON,

His Attorneys.

April 8th, 1910.

4-11-10 521796

5. 12

(14) [225]

Div. 15—Room 308. AS
Paper No. 4

A.U communications respecting this

application should give the serial

number, date of filing and title

of invention.

445

DEPARTMENT OF THE INTERIOR,
UNITED STATES PATENT OFFICE,

Washington, D. C.

Apr. 19, 1910.

David F. Shope,

c/o Lothrop & Johnson,

Pioneer Press Bldg.,

St. Paul, Minn.

U. S. Patent Office

Apr. 19, 1910.

Mailed.

Please find below a communication from the EX-
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AMINER in charge of your application for

METHOD OF WATER PROOFING CEMENT
BLOCKS, filed Oct. 9, 1909, $521,796.

E. B. MOORE,
Commissioner of Patents.

This case considered as amended Apr. 11, 1910.

Claim 1 covers nothing beyond the ordinary pro-

cess of laying cement sidewalks when the surface of

the pavement is coated in whole or in part with

water brought to the surface by tamping. It is

accordingly rejected upon Haddock.

Claim 2 seems allowable.

CHAS. C STAUFFER,
Examiner.

52.1796

13

(15) [226]

Paper No. 5.

Application Room,

Jim. 14, 1910.

U. S. Patent Office.

ASSOCIATE POWER OF ATTORNEY.
The Honorable Commissioner of Patents

:

Please recognize WILLIAM NEVARRE CROM-
WELL, of 1003 F Street, N. W., Washington, D. C.

Registry No. 241, as Associate Attorney in the

prosecution of the application of DAVID F.

SHOPE, filed October 9, 1909, Serial No. 521,796,

for improvements in METHOD OF WATER-
PROOFING CEMENT BLOCKS, with the usual

powers, and address all communications relating

thereto to him.
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Signed at in the County of , and State

of , this day of ,
190—.

LOTHROP & JOHNSON.
521796

14

(16) [227]

8616

Serial No. Paper No. 6.

Application Room. B
Jun. 15, 1910.

IT. S. Patent Office.

IN THE UNITED STATES PATENT OFFICE.
Before the Examiner.

Room No. 308.

In re Application of:

DAVID F. SHOPE,
METHOD OF WATER-PROOFING CEMENT

BLOCKS.
Filed October 9, 1909.

Serial No. 521,796.

Hon. Commissioner of Patents,

Washington, D. C,

Sir:

In response to Office action of April 19, 1910, the

above-entitled application is hereby amended as fol-

lows:

Page 2 of the substitute specification, line 16

(page 2 of the amendment filed April 11, 1910)

cancel "poured upon" and insert " applied, as by

sprinkling, to."

Lines 16 and 17, cancel "cover it well" and insert

"enter the pores of interstices of the block.

"

Redraw claim 1 as follows:



vs. Shope Brick Company. 239

1. The herein described method of forming a

Avater-proof faced cement block, which consists in

B-i first forming- the block of suitable material in a

semi-dry state, applying- water to the face of the

block in a sufficient quantity to enter the pores or

interstices thereof, and adding cement to the water,

whereby the cement will enter the pores or inter-

stices with the water."

Claim 2, line 4, change "pouring " inserted by

amendment to "applying"; and also cancel "upon"

add insert "to."

Same claim, lines 4 and 5, cancel "until it is cov-

ered/'

6-14-10

521796

15

(17) [228]

8617

REMARKS.
The foregoing amendments are made pursuant to

the understanding with Principal Examiner Stauf-

fer during a personal interview.

Applicant has redrawn claim 1 in the light of the

disclosure of the patents of record and the prior

art cited by the Examiner, and it is clearly patent-

able thereover. The claim as now submitted is in

the form in which it was presented during the in-

terview above mentioned.

In support of this claim attention is respectfully

directed to the fact that in applicant's process the

forming of the block is done with the material in

a semi-dry state, so that this material will have a

certain degree of absorption, and will release from
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the mould at once without first standing to dry and

set. With the block in this condition, applicant

then adds or applies water to the face of the block

in such quantity that it will enter the pores or inter-

stices of the block, and to the water adds cement,

so that as the water enters the pores or interstices,

it will also carry the added cement into the pores

or interstices, so that this cement will fill the voids

and become crystallized. This result is accom-

plished without the necessity of employing any ex-

ternal pressure to force the water and cement into

the block, as is the case in the references, and

differs essentially from a process where the material

is put into the mould wet and the water in or under

the same is brought to the surface by tamping, for

in such case the block will not release from the

mould without first standing for some time to dry

and harden; neither w7
ill it have adequate absorp-

tive power to absorb any added cement.

Claim 1 as now presented certainly defines a pro-

6^14-10 521796

2. 16

(18) [229]

cess which is materially different from the prior

art cited by the Examiner, and patentably distin-

guishes therefrom, and allowance of this claim is

respectfully requested.

WM. N. CROMWELL,
Associate Attorney.

Washington, D. C, June 14, 1910.

6-14-10. 521796

4. 17

(19) [230]
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Address only

The Commissioner of Patents, O'D.

.g Washington, D. C.

| 2-181 Serial No. 521,796.

.2 DEPARTMENT OF THE INTERIOR,,

UNITED STATES PATENT OFFICE.
® Washington.

g August 6, 1910. ^
^ David F. Shope, §
-^ c/o Wm. N. Cromwell, §

-g < Washington, D. C. *

g Sir:- £
Your APPLICATION for a patent for an IM-g

§ PROVEMENT in 3
3

'

Method of Waterproofing Cement Blocks,

% filed Oct. 9, 1909, has been examined and AL-'S

j§ LOWED. |
"£ The final fee, TWENTY DOLLARS, must beg

g, paid not later than SIX MONTHS from the date§

g of this present notice of allowance. If the final §

^ fee be not paid within that period the patent on this^
g application will be witheld, unless renewed with an

<d additional fee of $15, under the provisions of Sec-

^ tion 4897, Revised Statutes.

.g The office delivers patents upon the day of their

Sh date, and on which their term begins to run. The

g printing, photolithographing, and engrossing of the

A several patent parts, preparatory to final signing

and sealing, will require about four weeks, and such

work will not be undertaken until after payment of

the necessary fee.

H
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When .you send the final fee you will also send,

DISTINCTLY AND PLAINLY WRITTEN, the

name of the INVENTOR and TITLE OF INVEN-
TION AS ABOVE GIVEN, DATE OF ALLOW-
ANCE (which is the date of this circular) DATE
OF FILING, and, if assigned, the NAMES OF
THE ASSIGNEES.

If you desire to have the patent issue to AS-
SIGNEES, an assignment containing a REQUEST
to that effect, together with the FEE for recording

the same, must be filed in this office on or before the

date of payment of final fee. [231]

After issue of the patent uncertified copies of the

drawings and specifications may be purchased at the

price of FIVE CENTS EACH. The money should

accompany the order. Postage stamps will not be

received.

Final fees will NOT be received from other than

the applicant, his assignee or attorney, or a party in

interest as shown by the records of the Patent

Office.

Respectfully,

E. B. MOORE,
Commissioner of Patents.

521796

(20) [232] 18
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Address only Letter No.

The Commissioner of Patents,

Washington D. C.

NBJ.
DEPARTMENT OF THE INTERIOR,
UNITED STATES PATENT OFFICE,

Washington.

(Mail Room
U. S. Patent Office

Feb. 10, 1911.)

January 28, 1911.

Messrs. Lothrop & Johnson,

910 Pioneer Press Bldg.,

St. Paul, Minn.

Gentlemen

:

Check No. 10020 for $20.00 received from you to-

day with final fee slip in the application of David

F. Shope 521796, is herewith returned for signature.

Upon receipt of check properly signed the same

will be applied as directed.

Respectfully,

W. F. WOOLARD,
Chief Clerk.

521196

19.

Enclosure.

(21) [233]
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(U. S. Mail R|oom

Jan. 28, 1911

IT. S. Patent Office.)

MEMORANDUM
of

FEE PAID AT UNITED STATES PATENT
OFFICE.

(Be careful to give correct Serial No.) G.

Serial No. 521,796. 191—

Inventor: David F. Shope.

Patent to be issued to

Name of invention, as allowed: Method of Water
Proofing Cement Blocks.

Date of Payment : January 26th, 1911.

Fee:

Final Ck. #10020 for $20,

not countersigned.

Date of Filing: October 9, 1909.

Date of Circular of Allowance: August 6, 1910.

The Commissioner of Patents will please apply

the accompanying fee as indicated above.

LOTHROP & JOHNSON,
Attorney.

Send patent to

David F. Shope, Esq.,

c/o Lothrop & Johnson,

910 Pioneer Press Bldg.

St. Paul, Minnesota.

521796

(22) [234] 20
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Arthur P. Lothrop H. S. Johnson

LOTHROP & JOHNSON,
Patent and Trade Mark Law,

Pioneer Press Building,

St. Paul, Minn., January 30, 1911.

$20 received

CH. Feb. 11, 1911.

Chief Clerk U. S. Patent Office.

Hon. Commissioner of Patents,

Washington, D. C.

Sir:

Pursuant to your letter of January 28th, 1911, we

have signed and return to you our check No. 10020

for $20 sent you for final fee in the application of

David F. Shope, Serial No. 521,796. Please apply

the check upon the final fee as directed in the slip

previously sent you.

Yours respectfully,

LOTHROP & JOHNSON,
By ARTHUR P. LOTHROP.

521796

(23) [235] 21
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Address only

"The Commissioner of Patents,

Washington, D. C."

2—191 Serial No. 521,796.

CVQ.
DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE,

WASHINGTON.
February 4, 1911.

David F. Shope,

e/o Lothrop and Johnson,

St. Paul, Minn.

(Stamp) Patent Will Issue

Feb. 28, 1911.

Sir:

You are informed that the final fee of TWENTY
DOLLARS has been received in your application

for Improvement in

Method of Water Proofing Cement Blocks,

Date of receipt—Feb. 1, 1911.

Very respectfully,

E. B. MOORE,
Commissioner of Patents.

521796

(24) [236] 22



vs. Shope Brick Company. 247

United States District Court, District of Washing-

ton, Southern Div'n.

Mail Room.

Jul. 9, 23.

U. S. Patent Office.

Honorable Commissioner of Patents,

Washington, D. C.

Sirs :

—

In compliance with the Act of February 18, 1922

(41 Stat. L. ), you are advised that there was

filed on the 2nd day of July, 1923, in this court an

action, suit, or proceeding No. 171-E, entitled:

NAME—Shope Brick Company, a Corp., Plaintiff,

ADDRESS—Portland, Oregon,

versus

NAME—Warren L, & Ray L. Smith, Name & Style

"Smith Bros.'' Defendant,

ADDRESS—Tacoma, Wash., 3202 Delin St.

brought upon the following patents:

Patent No. Date of Patent. Patentee

1. 985709 Feby. 28, 1911 David F. Shope

2. 1270450 June 25, 1918 Do.

3.

4.

5.

In the above-entitled case, on the day of

, 192—, the following patents have been in-

cluded by (insert amendment, answer, cross-

bill, or other pleading) :



248 Roy\ Ward and Otto Peterson

Patent No. Date of Patent. Patentee

1.

2.

3.

4.

5.

In the above-entitled case the following decision

[237] has been rendered or decree issued:

IN WITNESS WHEREOF, I have affixed my
hand this 2nd day of July, 1923, at Tacoma Wash-
ton.

ED M. LAKIN,
Deputy Clerk of Said Court.

521796

23

(25) [238]

UNITED STATES PATENT OFFICE
DAVID F. SHOPE, of St. Paul, Minnesota.

Method of Waterproofing Cement Blocks.

985,709 Specification of Letters Patent.

Patented Feb. 28, 1911.

No Drawing. Application filed October 9, 1909.

Serial No. 521,796.

To all whom it may concern:

Be it known that I, David F. Shope, a citizen of

the United States, residing at St. Paul, in the County

of Ramsey and State of Minnesota, have invented

certain new and useful Improvements in Methods

of Waterproofing Cement Blocks of which the

following is a specification.

My invention relates to the method of forming

cement blocks having a water-proof facing, its ob-
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ject being to water-proof the exposed face of the

block without the application of external pressure

or the use of special water-proofing compounds, and

in such manner that the block can be immediately

removed from the mold.

Cement blocks, as distinguished from cast stone,

are usually formed by pressing or tamping in a

mold a mixture of sand and cement in a damp or

semi-dry state so that the blocks can be immedi-

ately removed from the mold. The block, when

formed and cured, is a porous body with interstices,

voids, or pores between the particles of sand and

cement to which mortar will adhere in wall con-

struction, but which must be water-proofed on its

exposed face to prevent the absorption of moisture.

Where a special water-proofing compound is

used, it is apt to destroy perfect crystallization

during the curing period as well as to discolor the

block. And where a special water-proofing com-

pound is not used, the surface to be water-proofed

must be thoroughly wet in order that the cementi-

tious material used for water-proofing shall enter

(26) [239]

the pores of the block and become thoroughly

crystallized so as to form a perfect union. In the

manufacture of wThat is called "cast stone," the

cement and aggregate (sand, marble dust and the

like) is mixed to a flowing mass and cast in a mold,

from which it cannot be removed until it has hard-

ened and set, that is from three to ten or twelve

hours, according to the temperature and set of the
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cement. It is impracticable to apply this liquid

process to cement blocks by placing in the bottom

of the mold a sloppy mixture of cementitious ma-

terial and then forming the cement block upon it,

because the block cannot be removed from the

mold until the wet mixture has set, and the cementi-

tious material will not enter the pores of the block

except under pressure.

In the present method the block is first formed

in the usual manner by mixing sand and cement in

a slightly moist or semi-dry state, and pressing or

tamping it in a mold. Water is next applied, as

by sprinkling, to the face of the block in sufficient

quantity to enter the pores or interstices of the

block, and then a powder of cement, either neat or

mixed with sand or other ingredients, is sifted upon

the water, which is at the same time agitated so as

thoroughly to saturate the face of the block. The

water will thus enter the pores or voids of the block

to the required depth, and carry with it the cement

powder sifted thereon. The water serves both to

carry the cement into the pores and to cause

crystallization of the added cement, and no external

pressure will be required to force the wrater and ce-

ment into the block. The face of the block is then

stippled or otherwise treated as may be desired,

and the block removed from the machine and cured

in the usual manner.

It will be understood that the main portion of the

block remains in a comparatively dry state so that

it can be immediately removed from the mold, and
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all its faces, except those exposed to the water and

(26) [240]

crystallizing mixture, will be porous so that the mor-

tar will adhere to them, while the outer face will be

proof against the absorption of water because all of

the interstices and pores have been filled with cry-

stallized cement.

The word "block" is here used generically to in-

clude a brick, tile or other mass of any shape or

size, as well as a "block" technically so called.

I claim as my invention

:

1. The herein described method of forming a

water-proof faced cement block, which consists in

first forming the block of suitable material in a

semi-dry state, applying water to the face of the

block in a sufficient quantity to enter the pores or

interstices thereof, and adding cement to the water,

whereby the cement will enter the pores or inter-

stices with the water.

2. The herein described method of forming a

water-proof faced cement block which consists in

first forming the block by mixing sand and cement

in a semi-dry state and molding it, then applying

water to the face of the block, then spreading ce-

ment upon the water and agitating the mixture to

carry the cement into the interstices of the block to

the required depth.

IN TESTIMONY WHEREOF I affix my sig-

nature in presence of two witnesses.

DAVID F. SHOPE.
Witnesses

:

EDWIN R. HOLGOMBE.
H. SMITH. [241]
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25/1.

R. 1909.

CONTENTS

:

Print .

1. Application 1 Papers—One.

2. Rej. Jan. 14, 1910.

3. Amend A. April 11, 1910.

4. Rej. Apr. 19, 1910.

5. Asso. Power of Atty. June 14, 1910.

6. Amendt. B, June 14, 1910.

Notice of Suit July 9, '23.

TITLE

:

Method of Waterproofing Cement Blocks.

Oct. 23, 1923.

#167405/23.

Filed April 4, 1924. G. M. Marsh, Clerk.

521796

24

(27) [241A]
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DEFENDANT'S EXHIBIT "F.' :
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United States Patent Office.

EDWARD GOODE, OF BARTOW, FLORIDA, ASSIGNOR OF ONE-HALF TO
THOMAS A. GOODE, OF SAME PLACE.

ARTIFICIAL STONE

SPECIFICATION forming- part of Letters Patent No. 518,239, dated April 17,1894.

Application filed August 30, 1893. Serial No. 484,390. (No specimens.)

To all whom it may concern:
Be it known that I, Edward Goode, a citi-

zen of theTJnited States, residing at Bartow, in

the county of Polk and State of Florida, have
5 invented certain new and useful Improve-
ments in Artificial Stone for Monuments, <fcc;

and I do hereby declare the following to be a
full, clear, and exact description of the inven-
tion, such as will enable others skilled in the

io art to which it appertains to make and use
the same.
My invention consists of an artificial stone

especially adapted for use in the making of

monuments,—and in the process of making
15 the same. For the main portion, or body of

the stone I employ clean white sand, or mafble
dust, entirely freed from'soil or other foreign

substance, and pure Portland cement, the
proportions of these ingredients being from

20 one to two parts of sand to one part of the
cement. These ingredients I thoroughly mix
in a dry condition, and then add thereto suffi-

cient water to make a stiff mortar, which when
of the desired and of a uniform consistency,

25 is placed in the mold which gives the desired

shape to the article being made. When the
mold is full, and the surface is properly
dressed to give the desired smoothness of sur-

face, it is allowed to stand for a few minutes
30 so that the water will gather upon the surface.

I then sift pure cement upon the surface,

which may be smoothed if desired after the
cement has been placed thereon, and then al-

low it to stand until the water again collects,

35 after which cement is again evenly and uni-

formly sprinkled upon the surface, and this

operation is repeated several times. The
.mold containing the aboye described com-
position is now left for a suitable length^of

40 time, usually for about twenty-four hours, to

harden. When sufficiently hard, but while
yet moist, I saturate the surface with a strong
solution of lime-water, care being taken to re-

move, by a soft rag or sponge, any surplus

45 lime which may collect upon the surface.

This saturation is repeated as often as may
be necessary during two or three days and
until the surface portion of the artificial stone
becomes thoroughly saturated with thelime-

50 water.

- It will be observed that I do not use lime
in the composition of the body-portion of the
artificial stone, as I have found that this is

objectionable for the reason that when lime
is used the body of the stone is caused to 55
crack by reason of the shrinkage of -the lime
in the process of drying, whereas when the
body of the stone is made only of sand and
pure cement, as described, this cracking is

avoided, and a more uniform, solid and dura- 60
ble stone is the result. It will also be noticed
that upon the body-portion of the stone is

formed a skin or surface portion of pure
cement. This I find to be very advantageous
in that it makes a surface of great hardness, 65
and to which can be imparted a smoothness
of finish which cannot be obtained with the
composition which makes up the body of the
stone. A stone having the surface thus pre-

pared is especially adapted to receive clean 70
or clearly cut impressions' from letters or
other designs which maybe laid thereon, and
therefore is especially useful in the making
of monuments upon which it is desired to

place .inscriptions. 75
In 'order to make the impressions in the.

surface,. I use dies or type shaped to formilet-

ters, figures or other desired designs, and
place them upon the surface of the stone, and
cause them to be embedded therein to the de- 80

sired extent by slight pressure.

I find that by treating the surface of the
artificial stone, produced as above described,
and while it is still moist, with lime-water, a
marble-like effect is produced which adds 85
much to the appearance of the stone. The •

whiteness which is imparted to the stone by
the lime contained in the lime-water is of a
lasting quality and is not affected by exposure
to the weather. 90
In the making of monuments or other arti-

cles from the composition which I have de-
scribed, I ordinarily prefer to fill the molds
about half full with the composition of sand
and cement, and then place in the molds iron 95
rods, which being embedded in the article,

give strength thereto without impairing its

appearance.^
Any suitable tools may be employed for the

finishing of the surface of the stone, both be- 100
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United States Patent Office.

ANTONIO FEDERICI, OF PATERSON, NEW JERSEY.

BUILDING-BLOCK

SPECIFICATION forming part of Letters Patent No. 527,416, dated October 16, 1894.

Application filed Hetob SO, 1883. Serial Ho, 468,261. (No model.)

To all whom it may concern:
Be it known that I, Antonio Fbdbrici, a

citizen or the United States, residing at Pater*
BJn,in the county of Passaic and State of New

5 Jersey, have iuvontod certain now and useful

Improvements in Building-Blocks; and I do
declare the followi ng to be a full, clear, and ex-

act description of the invention, such as will

enable others skilled in the art to which it ap-
io pertains to make and use the same, reference

being hud to the accompanying drawings, and
to the letters of reference marked thereon,
which form a part of this specification.

The object of my invention is to provide an
15 artificial stone for building purposes which

shall be durable and ornamental and which
can bo cheaply and easily manufactured.
Tho invention consists of a stone compris-

ing the following elements: cement, sand, and
jo pebbles, arranged as hereinafter described

and shown in the accompanying drawings.
In the drawings Figure 1 represents the

corner of a wall built with my artificial stone.
Fig. 2 represents the face of a stone showing
the pebbles. Fig. 3 is a view of a section of

my artificial stone through the line X— X,
Fig. 2.

—A— represents Che stone; —B— the peb-
bles;—C— a layer of pure cement, and—D

—

represents the other portion of the stone
which is composed of cement and sand.
The portion—D— of the stone is composed

of Portland cement and the best .sharp sand,
which I mix in suitable proportions and make

35 or mold in any suitable size orshapo. I then
prepare some pure Portland cement and
spread a layer thereof upon that exposed sur-

face of the portion —D— which is to form
the face of the stone. While the material is

40 yet plastic, assorted pebbles, B, are partially

sunk into the central part of the face or faces
of the stone, a margin on said face being left

unpebbled as clearly shown in Fig. 1, al-

though it is obvious that the whole surface,

45 as shown in Figs. 2 and 3, may be covered
without departing from the spirit of my in-

vention. The block is then left until it har-

dens.

Fig. 3 shows the composition of my artifi-

50 cial stone, —D— being the portion composed

-5

3°

55

It

of cement and hard sand, —C— being the
layer of pure cement and -*-B— being the
pebbles partially embedded therein.

When the stone is thoroughly dry and har-

dened the pebbles—B— cannot be extracted
from the layer of cement —C— without
breaking them.

I propose to use my artificial stone for build-

ing purposes for which it is peculiarly
adapted, as the action of the weather pro-

duces no ill effect upon it; but by bleaching
the pebbles rather enhances its beauty.

I am aware that in the construction of pave-
ments, roadways, and walking surfaces, that

gravel, sand and cement have been used for 65
uniting the blocks or cobble-stones and that
in some instances materials distinguished for

their sharp, hard and angular and gritty char-

acter have been used in an artificial stone or

a concrete walking surface, in order to pre- 70
vent slipping, &o., and in other cases where
metallic gratings have been combined with an
under or body of cement or concrete; but I

am not aware that a building block has ever
been constructed with exposed surfaces con- 75
sisling of very small pebbles partially em-
bedded in a layer of pure cement.

I am also aware of a building block formed
of a cement or concrete body with pieces of

tiling, glass or other hard substances em-
bedded therein flush with the surfaco of the
sand; but in my stone the pebbles are very
small and are only partially embedded in the

layer of cement upon the exposed surfaces

thereof.

I am also aware that it is not new to form
a block for paving streets by covering a layer

of bricks with cement and embedding there-

in a surface layer of cobble-stonesof suitable

size for resisting the wear incident to heavy
traffic.

As I do jot confine myself to pebbles of

any particular color it is obvious that in or-

namental tiimmings on buildings, the arches,

sills or cornices maybe of variegated colors; 95
and as I do not confine myself to any special

shape, my artificial stone may be used in all

sorts of mason work for walls, dwellings or

other buildings, in all cases the faces or ex-

posed portions of my stone being constructed 100

80

85

90
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substantially as above specified with peb-
bles, partially em !h ; led in a layer of pare
cement on said face ^.

With the abovt; description of ray iuven-

5 lion, what I claim is

—

A now article of manufacture consisting of

a building block, the body portion of which
is composed of a comparatively coarse mate-
rial, the face or exposed surface being com-

io posed of finer material, such as Portland cem-

ent, into the surface of which pebbles, of
substantially uniform size, are partially em-
bedded, substantially as and for the purpose
set forth.

In testimony whereof I affix my signature in

presence of two witnesses.

ANTONIO FEDERICI.
Wituesses:

G. J. Kekh,
W. M. Drew.

15
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United States Patent Office.

WILLIAM J. HADDOCK, OF IOWA CITY, IOWA.

PROCESS OF CONSTRUCTING HYDRAULIC CEMENT BLOCKS OR ASHLERS

SPECIFICATION forming part of Letters Patent No. 531,842, dated January 1, 1895.

AnpHoation filed May 28, 1 894. Serial No. 512,689. (No specimens,)

To all whom it may concern:
Be it known that I, William J. Haddock, a

citizen of the United States, residing at Iowa
City, in the county of Johnson and State of

j Iowa, have invented a certain new and useful
Process of Constructing Hydraulic Cement
BlockS~or Ashlers; and I do hereby declare the
following to be a full, clear, and exact descrip-
tion of the invention, such as will enable oth-

io ers skilled in the art to which it appertains to

make and use the same.
This invention relates to a new and use-

ful process of constructing hydraulic cement
blocks or ashlers for the purpose of construct-

1 5 ing or veneering walls of buildings, and it con-
sists in the several steps hereinafter referred
to and definitely pointed out in the claims.
Heretofore in the construction of cement

blocks or ashlers for building purposes it has
20 been deemed impossible to form the same by

using natural hydraulic cements in conjunc-
tion with artificial or Portland cement and at
the same time secure the requisite compact-
ness and strength. It is further a well-known
fact that, as heretofore made, of hydraulic
cement, blocks where exposed to the elements
will absorb a large amount of water, making
the structure composed of them wet and cold.

The aim and purpose of this invention is to

overcome such defects incident to the con-
struction of hydraulic cement blocks or ash-
lers adapted for use in building or veneering
purposes, by combining natural and artificial

cement in one and the same block, but in dif-

ferent strata so that the artificial cement will

be the surface for exposure, the natural cem-
ent forming the protected part of the block,
thus combining great strength and economy.
In the accompanying drawing I have shown

40 a cross-section of a preferred form of block
as made by my method.

In said drawing A represents the protected
part or base of the block formed of natural
cement and sand.

45 B represents the water-proof stratum of hy-
draulic cement free from sand, and C x'epre-

sents the outer stratum or facing of the block,
composed essentially of artificial or Portland
cement and fine sand.

50 The outer corners of the blocks are cham-
fered as at D, each stratum being likewise
constructed so that the outer stratum C is

*S

30

3 5

extended back partly over the sides of the

stratum A. By this means when the block
is used for building purposes or for building 55
walls the outer face will simulate that of cut
stone while the edges of the inner, stratum A
will be fully protected. By this means I am
also enabled to economize in the use of arti-

ficial cement. 5o

The method I employ in constructing these
blocks is as follows:—I first take a suitable
mold of the proper shape and size and of

strength sufficient to withstand considerable
internal pressure. The block or ashler is 65
then built up, starting at the top first, that is

to say, I first place in the bottom of the mold
a stratum of Portland cement mixed with
sand in the proportion of substantially one
volume of cement to two volumes of sand. 70
This amount, however, may be varied. This
mass of cement and sand is thoroughly mixed
and then moistened by incorporating there-
with a •sufficient; amount of water to moisten
each particle of sand and cement, leaving the 75
mass in a moist rather than wet condition. I

employ the term "moist" and wish it under-
stood as designating a damp condition rather
than a condition approximating a fluid or wet
condition. The mass so treated is thenthor- 80
oughly tamped and compressed, the "moist"
condition of the mass preventing the water
from oozing out as would be the case were the
mixture over-saturated with the water. The
material thus tamped becomes solid and firm. 85
In so tamping and compressing the iuner sec-

tion of the block is first treated to form the
concave nnder face as represented in the
drawing. I next sift or spread on the exposed
face of the compressed material a coating of 90
pure cement, either natural or artificial. I

then moisten this coating. The amount of

material used in this step is sufficient to form
a complete coating or covering and it consti-

tutes a stratum impervious to water. I next 95
take a mixture of natural cement and sand
and incorporate therein a sufficient amount
of water to moisten each grain thereof so
that the mass will compact easily and thor-
oughly without the water rising or exuding, ice

The proportions of sand and cement are one
volume of cement to two volumes of sand.
This amount may, however, be slightly varied.
The material so mixed is then placed in the
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mold over the strata of pure cement aud thor-

ough and absolute compression is placed on
all parts thereof to form a solid and firm

block. The mold is now inverted on a level

5 plank or plain surface and is then removed
from the block which will retain its shape and
the cement is allowed to set.

It is evident that slight variations in the
method described and in the article shown

id can be made without departing from the na-
ture and principle of my invention.

Having thus described the invention, what
is claimed as new, and desired to be secured
by Letters Patent, is

—

15 1. The method of forming building blocks
or ashlers consisting in placing a "moist"
mass of artificial cement and sand into the
bottom of a suitable mold, thoroughly com-
pressing the same to form a compact outer

20 stratum or facing, coating the exposed face of

the stratum with a stratum of pure hydraulic

cement, placing a mass of natural hydraulic
cement and sand in a mixed moist condition'

onto the stratum of pure cement, thoroughly
compressing the same and finally removing 25
the block from the mold and allowing the
cement to set, substantially as described.

2. The method of forming building blocks
or ashlers, consisting in placing a moist mass
of cement and sand into a suitable mold, com- 30
pressing the same, applying a coating of pure
cement to the exposed face of the material in

the mold, placing a moist mass of hydraulic
cement and sand on the coating, compressing
the same, and finally removing the block 35
from the mold, substantially as described.

In testimony whereof I affix my signature in

presence of two witnesses.

WILLIAM J. HADDOCK.
Witnesses:

Frank T. Breene,
George Tomlin.
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United States Patent Office.

EDWARD DAVIES, OF READING, MICHIGAN.

METHOD OF MAKING CEMENT FENCE-POSTS.

SPECIFICATION forming: part of Letters Patent No. 703,644, dated July 1, 1802.

Application iBled May 29, 1801 R«rl&l No. 62,385. (No ipecimens.)

To all whom it may oorusem:
He it known that I, Edward Daviks, a citi-

zen of the United States, residing al Reading,
in thecounty of Hillsdale and State of Michi-

5 gan, have invented a new and useful Method
of Making Cement Eence-l'ost.s, of which the
following is a specification.

This invention relates to a method of mak-
ing cement fejice-posts.

io The object of the invention is in a certain,

ready, and thoroughly practical mannerand
without adding to the expense of the produc-
t ion of the post to preclude entrance of mois-
ture to the post, whereby hardening will be

IS accelerated and destruction due to disinte-

gration from entrance of moisture will be ef-

fectively obviated.
A method heretofore commonly practiced

for shieldingthe post from the action of mois-
20 tare has been to dust the post while in the

mold with cement, and this, by absorbing
moisture from the post, will become associ-

ated therewith and form a film merely on one
side thereof, or at most on a side, the edges,

25 andtwoends, thus leavingtheromainingside
unprotected. While a fence-post treated in

this manner will bo effective for use in cli-

mates where there is but little moisture and
but little frost, yetin higher latitudes it would

30 be practically inoperative for effective use,
for the reason that if moisture enters or is

taken up by the post and this moisture be-
comes congealed by cold, disintegration of
the post is inevitable.

35 Under the procedure set forth in my inven-
tion I provide a protecting envelop or film

that entirely covers every particle of the ex-
posed surface of the post, so that in the evont
of its being set up before the interior is thor-

40 oughly dry it will still be protected against
entrance of moisture, thereby permitting it

in time to set and become perfectly hard and
firm.

As demonstrating one way of carrying my
45 invention into effect, I have exhibited in the

accompanying drawings a form of mold that
may be employed in carrying the invention
Into effect, it being understood that the in-

vention is not to be restricted to any particu-
jo lar shape of post or any particular shape of

mold, as it Is equally well adapted to posts of

any contour th it may be desired, ami in the
drawings

—

Figure 1 is a view iu perspective exhibiting
the mold with the sides folded up. displaying 55
the post in position therein. Eig. 2 is a simi-

lar view with tho sides turned down to per-

mit the removal of the posts.

In carrying my invention Into effect I fill

the mold 1, which may bo, as beforo stated, 60

of any preferred shape, with a mass of damp
sand, gravel, and cement mixed in suitable

proportions to produce the best results, and
this composition is pounded into the mold to

cause a closo adherence of the molecules of 65

the composition, the sidos 2 of tho mold be-

ing closed up, as shown in Eig. I, and held in

this position by hooks 3 engaging staples 4

on thesidos. To present the proper openings
or holes through which the wires are passed 70
for securing tho fence - wires in position

against the post, I assoeiato with the mold n
plurality of bars of metal 5, these to be of tho
required diameter to present the openings de-

sired. Whenlhocompositionhasbecomesuffi- 75
ciently set to permit of tho post being handled
without danger of breaking and before it has
become finally set, the sides of the mold are
let down and the post is removed from the
mold and dipped into a bath of pure liquid 80

Portland cement of such fluidity as that it

will run smoothly and ovenly over the entire
exposed surfacesof the post and fill all cracks,
crevices, and interstices, except the openings
left by the bars 5, the walls of which open- 85
ings are likewise coated with a film of the ce-

ment. By reason of the fact that the cement
is in liquid form it will rapidly dry and there-

by present upon all of the exposed surfaces
of the post an envelop or film of moisture- 90
proof material. Should it be found that oue
dipping of the post is not sufficient, although
it generally will be, it may be dipped one or
more times, the point being iu either event to

effect a perfect closure of any opening that 95
may exist upon the exposed surfaces of the
post. The post is then set aside until tho
coating shall have become thoroughly dried,

and the posts may then bo set In place for

use. When so set up, it will be immaterial 100

to what moisture it is exposed, as such mois-
ture cannot gain entrance to tho interior of
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the post, and in time the post will become
thoroughly set and, as will be readily under-
stood, increase in hav.lness with age.

Heretofore fence-posts have been given 11

5 surface ooatingbyapplying the sarfaoTngma-
terial by means of';•. brash or otherwise smear-
ing said material upon the post. This is a
laborious operation, requiring considerable
time and resulting in an unequal aud unsafe-

io isfactory surfacing of the post. In view of
this disadvantage it is the essential object of
my invention to secure a uniform protective
surfacing in an expeditious and thoroughly
practical manner by dipping the post in a

15 bath of liquid cement, which operation maybe
quickly carried out and results in a uniform
coatiug without requiring the employment of
skilled labor and also without particular at-

U 1* t ion upon the part of the operator.
20 It will be seen from the foregoing descrip-

tion that the method herein described will

not add auy material expense to the produc-
tion of the post, and by reason of the fact
that the life of the post will be indefinitely

?5 increased its use will be highly beneficial iu

the manufacture of posts of this character,
rendering them, in effect, indestructible.

From the foregoing it is thought that the
construction, operation, and many advan-
tages of the herein-described invention will 30
be apparent to those skilled in the art with-
out further description, and it will be under-
stood that various changes in the size, shape,
proportion, aud minor details of construction
may be resorted to without departing from 35
the spirit or sacrificing any of the advan-
tages of the invention.
What I claim is

—

The herein -described method of making
fence-posts, consisting in placing plastic ma- 40
terial in a mold, permitting the same to re-

main therein until it has become hard enough
to handle without breaking, then removing
the molded material from the mold before it

has become entirely set, and finally dipping 45
the article one or more times in a bath of liq-

uid hydraulic cement.
In testimony that I claim the foregoing as

my own I have hereto affixed my signature in

the presence of two witnesses.
EDWARD DAVIKS.

Witnesses:
A. L. Kinney,
P. R. Robson.
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UNITED STATES PATENT OFFICE.
AUGUSTUS 0. THOMAS, OF KEARNEY, NEBRASKA.

PROCESS OF MOLDING ARTIFICIAL-STONE BUILDING-BLOCKS.

958,194. Specification of letters Patent. Patented May 17, 1910.

Application filed October 12, 1907. Serial No. 397,221.

To all whom it may concern:

Be it known that I, Augustus O. Thomas,
a citizen of the United States, residing at

Kearney, in the county of Buffalo and State

5 of Nebraska, have invented certain new and
useful Improvements in Processes of Mold-
ing Artificial - Stone Building - Blocks, of

which the following is a specification.

My invention relates to a new and im-

10 proved process of molding artificial stone

building blocks and the like, and particu-

larly contemplates the provision of a process

whereby the block may be molded and
handled at. once, and whereby its usefulness

15 and strength will be equal to that of a wet

mold block which could not be handled be-

fore twenty-five or thirty-six hours.

My invention further and specifically re-

sides in the following process of molding

20 artificial stone building blocks as will be

hereinafter particularly described with ref-

erence to the accompanying drawings form-

ing a part of this specification, in which

—

Figure 1 is a plan view partly in section

25 of a building block constructed according

to my process, and Fig. 2 is a similar view

of a modified form ot building block con-

structed in accordance with my process.

According to my invention I aim to pro-

vide a building block comprising a body A
composed of coarse aggregates and a com-

paratively small percentage of moisture, be-

ing thus made in low plasticity which gives

the opportunity of handling the product im-

mediately. The face B of this block com-

prises a mixture of finely divided aggregates

formed in a state of high plasticity, that is

with moisture sufficient to render the same

into a thoroughly plastic mass. Making the

40 body A of the block of low plasticity and the

face B of a high plasticity, gives an oppor-

tunity of working the material and at the

same time bringing out the virtues of the

cement and making the block of sufficient

45 moisture in the mixture, to produce perfect

crystallization and to produce stone instead

of merely cemented sand and gravel. This

block is floated with some pressure which

30

35

S5

fcO

closes the pores in the cement to further the

opportunity of working the material prop- 50

erly and the surface is preferably sifted over

with finely crushed marble or stone C prop-

erly mixed with Portland cement to produce

a beautifying crystallized effect.

The addition of the powdered marble or

other stone mixed with cement serves the

immediate purpose of forming a very thin

outside layer on the face of high plasticity

preventing, by a thickening or stiffening ac-

tion, the surface tendency to run, clue to the

oozing of the water to the surface, and there-

by enables the block to be handled and used

considerably earlier than would be other-

wise possible. The powder further serves

to prevent the escape of moisture from the 65

face of high plasticity either by drip or

evaporation.
"When a mixture is made very dry as here-

tofore in molding blocks, it is hard to get

sufficient water to produce perfect crystalli-

zation, while the facing ot high plasticity

provided by my process uses all the water

that is necessary for perfect crystallization.

Having thus fully described my invention,

I claim

:

An improvement in making building

blocks, which consists in forming the body

portion thereof, of a mixture of coarse ag-

gregates made in low plasticity, in forming

a facing for the outer side of said body

portion "of a mixture of finely divided ag-

gregates in high plasticity for furnishing

sufficient moisture for the 'crystallization of

said body portion, and in forming on the

surface of said facing a thin layer in low 85

plasticity by sifting on such surface powder-

ed stone* and cement to stiffen the surface of

the facing and prevent the escape of mois-

ture therefrom, substantially as described.

In testimony whereof I affix my signature 90

in presence of two witnesses.

AUGUSTUS O. THOMAS.

Witnesses:
S. L. Garrett,
Virgin ta Mercer.

70
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FREDERICK A. MALETTE, OF GENEVA, NEW YORK.

METHOD OF MAKING CONCRETE BUILDING-BLOCKS.

SPECIFICATION forming part of Letters Patent No. 751,089, dated February 2, 1904.

Application tiled April 17, 1903. Serial No. 163,040. No model.'

To all whom it nuir/ concern:

Be it known that I, FkbDEBICK A. M w.kttk,

a citizen of the United State-, residing ut Ge-
neva, New York, have invented a new and use-

S ful Method of Making Concrete Building-
Blocks, of which the following is a specifica-

tion.

My invention is designed for the product'' >n

of an improved concrete building-block or thi

io like having all the features of merit of the

ordinary artificial building blockorstone, with
the advantage thereover of greater strength,

rigidity, and strain-resisting power and the
further advantage that it may be more easily

15 and cheaply constructed.

The invention consists in the method of

making the bulding-block.
In carrying out the invention crushed or

broken stone is covered with a coating of mor-
30 tar, preferably composed of sand and hydrau-

lic cement or of sand, hydraulic cement, and
stone dust or screenings. This coating is up-

plied to the surfaces of all the individual stones.

Afterward the crushed stone thus coated is

a5 placed in a mold, and by compression, either
by pounding or otherwise, the stones are

bonded together, the bonding being effected

by the compression to which the Stones arc

subjected independent of the action of the

30 cement. By thus bondingthe stones together
the spaces or voids between them are not tilled.

Afterthebondingasuitablemortarofthin con-
sistency composed, for example, of hydrau-
lic cement anil -and or stone dust, or both is

35 poured upon the bonded mass of stone and
allowed to flow down and (ill a considerable

portion of the spaces between t lie stones. The
voids are thus filled after the bonding of the

stone instead of at the same time, as is done
4° according to the usual method of mixing con-

crete when the aggregate and mastic an com-
bined in the same operation. The bonding of

the large stones themselves in the first opera-
tion makes the completed work much stronger

45 than when dependence is placed entireb upon
the cement and mortar. This is due to the

fact that the original or natural strength of tin

individual stones is utilized, that the Bame are

enabled to lie in close contact with each Other
50 at their adjacent points, and that thej are

maintained in such condition by the pressure
to which they are subjected. Where a large

block is to he made, the fillingof the voids with
thin mortar mil- 1 be effectedduring the opera-
tion of building up the block, for the reason 55
that with a vciw thick or high block the thin

mortar wi!i no! How from the top to the bot-
tom, so as to fill the voids or spaces between the
tones. I" making a large block I proceed in

1 lie same manner as above described, except do

that a larger mold is employed, which is first

only partially filled with the broken stone coat-

ed with mortar. Themass of stone is subjected
to compression, as before, by pounding or in

any other suitable wa,\ , and the voids or -paces 65
between the stone.- are afterward "filled by
pouring thereon a mortar of thin consistency,

preferably composed of hydraulic cement and
sand or stone dust or screenings. When this

has been completed, more of toe broken stone 70

coated with mortar is placed in the same mold
on top of the mass previously treatedand sub- *

jected to compression, as before. Afterward
the voids or spaces between the stones of the

Upper mass are filled in the same manner as 75
above described. Thee .steps are repeated
until a block of the proper thickness has been
completed. For Becuring additional strength
or reinforcement, as in the case of a large

block or pillar, expanded metal or its equiv- <so

alcnt may be embedded in the block during
the Course Of its construction. This is done
by introducing the expanded metal into the

mold before toe mass of mortar-coated stones

is placed therein and proceeding in the man- H5

lie,- above described in the construction of toe

block. When the mortar with which the
stones arc originally coaled and that with
which the voids or spaces between the stones

are filled 1ms become set, the expanded metal 9°

will be interlocked and interwoven with the
mass of stone along the outer surface I hereof
and will serve to impart greater stillness and
rigidity thereto. The use of the expanded
metal in the construction of the building-block 95
has the further advantage of providing pro-
jections to which a surface coating of mortar
ma\ secure itself when the same is applied in

the completion of the block. The expanded
metal may of course be applied in other ways 100
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than ns described. For example, it may be

ronnected with tli(> body of the block after the

latter bus been completed. Furthermore,
wire-cloth or other suitable material may be

S employed as a substitute for the expanded
metal.

When the building- block constructed ac-

cording to my improved method is to be used
in exposed places, a surface coating will be

10 applied to those faces thereof which are out-

ermost and are exposed to view. This sur-

face coating is made of mortar composed, for

example, of hydraulic cement and sand or
stone dust or screenings, the same being ap-

15 plied while in a plastic condition to the sur-

face or surfaces of the block which are to re-

ceive the same and carefully rubbed down and
smoothed out, so as to give the same a finished
appearance and to render the surface of the

20 block waterproof. It is best to apply this

coating to the surface or surfaces of the block
by the application of pressure in order to

cause the mortar of which the surface coating
is made to penetrate the spaces between the

25 stones of which the body of the block is made
at the surface thereof. In the actual construc-
tion of the block it is intended to apply the

surface coating to the body, which is com-
posed of the broken stones bonded together,

3° either before the voids between the stones at

the surface of the block have been filled with
the thin mortar which is intended to till the

aame or before said thin mortar has become
hardened or set A tight gripping action he-

35 tween the surface coating and the body of the
block may thus be obtained.

The block may be made hollow, if desired.

the only thing necessary to effect this result
being to introduce one or more wooden or

4° other cores into the mold prior to the intro-

. duetion and compression of the mortar-coated
Stones therein, building Up the block around
said core or cores and afterward removing
the same.

45 In the construction of pillars it is my pur-
pose to make the same in section.;, which are

i,r< ferably tapering in form and are circular,

elliptical, or other suitable shape in cross-sec-

tion Each of said sections will preferably
5° be formed with a circular 01 other suitable

opening therein at its (enter, so that in build-

ing up a pillar from the different sections the
laHei may be strung upon a metal tube or up-
right which extends through the openings

55 therein.

[n order thatmy invention raaj I s the more
readily understood, 1 have illustrated my im-
proved block in the accompanying drawings
in various Btagee of its completion.

60 Figure 1
i

id view of one of the
molds employed, -howing a block in its first

stage that is, after the mortar-covered stones
have been introduced into the mold and bond-
ed together by compression, but before the

(, 5 voids or Bpac< a the stones have been

filled. Fig. 2 is a similar view showing a
block in its mold after the voids or spaces be-

tween the stones have been filled. Fig. 3 is

similar view showing a block built up in its

mold with theexpanded-metal reinforce. Fig. 70
4 is a similar view showing one means of ap-

plying a surface coating to the body of the
block by the application of pressure. Fig.. 5

is a perspective view, partly broken away, of

a completed block having openings formed 75
therein and provided with an expanded-metal
reinforce; and Fig. 6 is a similar view of one
of the block-sections employed in the build-

ing up or construction of a pillar, showing a
metallic upright extending through the open- 80

ing at the center thereof.

Like reference-numerals indicate like parts

in the different views.

The mold 1 may of course be of any suit-

able shape, the particular shape being deter- 85
mined by the form which it is intended the com-
pleted block shall assume. Into this mold,
as shown in Fig. 1 Of the drawings, is placed

a mass of mortar-coated stones 2, which while

in the mold are subjected to compression with- 90
out filling the voids, the said voids being in-

dicated in Fig. 1 of the drawings by the nu-
meral 3. In the same mold after the bonding
by compression the mass of stones has poured
thereon a layer of motor of thin consistency, 95
which flows down through the spaces between
the stones and fills or partially fills said Spaces,

as indicated at 4 in Fig. 2 of the drawings.
Whei the block is to be supplied with a re-

inforce .") of expanded metal, wire-cloth, or 100

the like, the latter is introducee into the mold,

as shown in Fig. 3 of the drawings, and the

mortar-covered stones 2 com pressed and bond-
ed within it. The metallic reinforce may,
however, be otherwise applied to the body of 105

the block, if desired.

One means of applying the surface coating
6 to the block is illustrated in Fig. 4 of the

drawings. The mass of mortar which is in-

vito form the surface coating of the block 1 10

is placed in the bottom of a mold 7 while in a
plastic condition, and a block consisting of the

bonded mass of crushed or broken stones is

placed down upon the mass which is to form the

coating and pressure applied from above. The 115

mortar of the coating is thus caused to pene-

trate the spaces or voids between the stones

at the surface and when it hardens adheres
closely thereto by being locked in place. As
heretofore stated, it is preferred to apply the 1 20

siting 6 before the voids between
the crush ' stones along the surface to be

1 have been filled or before the mortar
filliiig said voids has become hardened. If

the surfaee coating is to be applied to more 125

than one face of the block, the mortar which
is lo constitute the same is introduced either

at the side or top of the mold or at both places.

The openings 8 in the block may be pro-

duced by introducing cores into the mold 1, 13°



751,089

building up the block around said cores, and
afterward removing the same.

The block-section 9 (shown in Fig. 6 of the
drawings) is one which is intended to be used

5 in the construction of a pillar. The same is

made in a similar manner to the other forms
of blocks described, buthas been shown as cir-

cular in cross-section and as tapering from its

base upwardly. Each section 9 is formed with
io an opening extending vertically therethrough

to enable the different sections which go to

make np a complete pillar to be strung upon a
metallic lube or upright 10.

While 1 have described my invention as a

15 method of making building -blocks, it is in-

tended, of course, to cover a method of mak-
ing posts, pillars, or other building stone or
foundation.
Havingnow dcs( ribed my invention, what I

20 claim as new, and desire to secure by Letters
Patent, is

—

1. The method of making concrete building-
blocks and the like, which consists in coating
the individual stones with mortar, subjecting

25 a mass of the stones thus coated to compres-
sion and simultaneously molding said mass
into proper shape, whereby the stones are
bonded together independent of the action of

the mortar and without tilling the spaces or

30 voids between them. I 'eneat h the surface of the
mass.and afterward pouringathin mortar onto
the mass and allowing it to How down into the

voids between the stones and partially till the
same.

35 2. The method ofmakingconcrete building*
blocks and the like, which consists in coating
the individual stones with mortar, subjecting
a mass of the stones thus coated to compres-
sion and simultaneously molding said mass

40 into proper shape, whereby the stones are

bonded together independent of the action of
the mortar and without filling the spaces or
voids between them, beneath the surface of the

mass, afterward pouringa thin mortar onto the

45 mass and allowing it to How down into the

voids between the stones and partially till the

same and finally applying a surface coating
to one or more faces of the block thus formed.

8. The met hod of makingconcrete building-

50 blocks and the like, which consists in coating
the individual stones with mortar, subjecting

B mass of the stones thus coated to Compres-
sion and simultaneously molding said mass
into proper shape, whereliy the stones are

55 bonded together independent of the action of

the mortar and without filling the spaces or
voids I iet ween them, beneath the surface of the
mass, afterward pouringa thin mortar onto
the mass and allowing it to How down into the

60 voids between the stones and partially till the
same, and finally applying a surface coating
of fine mortar to one or more faces of the
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block, before the spaces or voids between the

stones at the surface have been tilled.

4. The method of making concrete building- 65
blocks and the like, which consists in coating

the individual stones with mortar, subjecting

a mass of the stones thus coated to compres-
sion and simultaneously molding said mass
into proper shape, whereby the stones are 70

bonded together independent of the action of
the mortar and without filling the spaces or
voids between them, beneath the surface of t he
mass, afterward pouring a thin mortar onto
the mass and allowing it to flow down into the 75
voids between the stones and partially till the

same, and finally applying, with pressure, a

surface coating of tine mortar to one or more
faces of the block, before the thin mortar in-

troduced into the voids has set. 80

5. The method of makingconcrete building-

blocks and the like, which consists in coating
the individual stones with mortar, subjecting

a mass of the stones thus coated to comprea-
|
sion, and simultaneously molding said mass 85
into proper shape, whereby the stones are

bonded together independent of the action of

the mortar and without tilling the spaces or

voids between the stones beneath the surface

of the mass, pouring a thin mortar onto the 90
mass and allowing it to flow down into the

voids between the stones and partially till the

same, subjecting another mass of the stones

thus coated to compression above the mass
originallytreated and simultaneously molding 95
the latter mass into proper shape, pouring a

thin mortar onto the latter mass and allowing
it to flow down into the voids between the

stones and partially till the same, and continu-

ing these steps until a block of the proper 100

size is made.
6. The method of making concrete building-

blocks and the like, which consists in coating
1

the individual stones with mortar, subjecting

a mass of the stones thus coated to compres- 105

sion, and simultaneously molding said mass
into proper shape within a band of expanded
metal or the like with which the mass of stones

is surrounded, whereliy said stones are bonded
together independent of the act ion of themor- 1 10

tar and without filling the spaces or voids be-

tween them beneath the surface of the mass,

and afterward pouring a thin mortar onto the

mass and allowing it to How down into the

\oids between the stonesand partially (ill the 115

same.

In testimony whereof 1 have hereunto set

my hand in presence of two subscribing wit-

nesses.

FREDERICK A. MALETTE.

Witnesses.

J. G. Fabwbll,
I. V. TltAlNOK.
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Oregon,—ss.

I, G. H. Marsh, Clerk of the District Court of

the United States for the District of Oregon, do

hereby certify that the foregoing pages numbered

from 3 to 254, inclusive, constitute the transcript

of record on appeal from the decree of said court

in a case in which the Shope Brick Company, a

corporation, is plaintiff and appellee, and Roy

Ward and Otto Peterson, copartners doing busi-

ness under the firm name of Ward and Peterson,

copartners, are defendants and appellees; that said

transcript has been compared by me in accordance

with the praecipe for transcript filed by the said

appellants and is a true and complete transcript

of the record and proceedings, in accordance with

said praecipe, had in said court in said cause as

the same appear of record and on file at my office

and in my custody.

I further certify that the cost of the foregoing

transcript is $55,85, and that the same has been

paid by the said appellant.

In testimony whereof, I have hereunto set my
hand and caused the seal of said court to be affixed,

at Portland, in said district, this 19th day of July,

1924.

[Seal] G. H. MARSH,
Clerk.
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[Endorsed]: No. 4290. United States Circuit

Court of Appeals for the Ninth Circuit. Roy

Ward & Otto Peterson, Copartners Doing Business

Under the Firm Name of Ward & Peterson, Co-

partners, Appellants, vs. Shope Brick Company,

a Corporation, Appellee. Transcript of Record.

Upon Appeal from the United States District

Court for the District of Oregon.

Filed July 23, 1924.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

In the United States Circuit Court of Appeals

for the Ninth Circuit.

Appeal—No. .

WARD & PETERSON,
Appellants,

vs.

SHOPE BRICK CO.,

Appellee.

STIPULATION RE PRINTING ORIGINAL
EXHIBITS.

In the above-entitled cause it is hereby stipulated

by and between counsel for the respective parties

that the photographs which constitute Plaintiff's

Exhibits Nos. 3, 4, 5, 6, 7, 8, 9, and 10, in the tran-
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script from the Trial Court, need not be reproduced

in making up the printed record, and the Clerk

of the Court is hereby authorized and directed to

omit reproductions of said exhibits from the

printed record in the case.

Portland, Oregon, July 17th, 1924.

ATKINS & ATKINS,
Counsel for Appellants.

ROBERT R. RANKIN,
Counsel for Appellee,

[Endorsed]: No. 4290. In the United States

Circuit Court of Appeals, for the Ninth Circuit.

Ward & Peterson, Appellants, vs. Shope Brick

Company, Appellee. Stipulation Under Rule 23.

Filed Jul. 23, 1924. F. D. Monckton, Clerk. By
Paul P. O'Brien, Deputy Clerk.

In the District Court of the United States for the

District of Oregon.

July 15, 1924.

No. E-8661.

SHOPE BRICK COMPANY,
vs.

ROY WARD et al.

ORDER EXTENDING TIME TO AND IN-

CLUDING JULY 31, 1924, TO FILE
RECORD AND DOCKET CAUSE.

Now, at this day, for good cause shown, it is

ORDERED that the time for filing the transcript
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of record in this cause and docketing the same in

the United States Circuit Court of Appeals for the

Ninth Circuit be, and the same is hereby, extended

to and including July 31, 1924.

R. S. BEAN,
Judge.

[Endorsed] : No. 4290. United States Circuit

Court of Appeals for the Ninth Circuit. Order

Under Subdivision 1 of Rule 16 Enlarging Time to

and Including July 31, 1924, to File Record and

Docket Cause. Filed Jul. 23, 1924. F. D. Monck-

ton, Clerk. By Paul P. O'Brien, Deputy Clerk.


